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In consequence of unavoidable delay in bringing out the 
third edition of this book, which has, I fear, been for some 
time out of print, I have thought it well to publish the 
first four chapters at once. These are in some respects 
the most important, and they are certainly the most difficult 
to present in a satisfactory fonn. I have added consider- 
ably to the chapter on the Councils of the Ci-own, and have, 
I hope, been able to throw some fresh light on the I>eginning8 
of Cabinet Government at the close of the seventeenth 
and commencement of the eighteenth centuries. I have 
also transposed the order of the chapters, because I thought 
that the Councils of the Crown and the Departments of 
Government followed more naturally upon the chapter 
dealing with the Prerogative than did the subject of the 
Title to the Crown and the relation of Sovereign and 
Subject. 

I repnnt the Preface to the first edition as I wrote it in 
1892, because it shows the purpose and scope of the work. 

lu conclusion, I would thank the friends who have so 
kindly helped me with information and advice in the pre- 
paration of tliis edition. 

WILLIAM R. ANSON. 

Axt Souls Collims, 
yotember, 1907. 






PREFACE TO THE FIRST EDITION 

I BEQRET that the secoud part of my work on the 
Constitution should have been so long in following its 
predecessor, and that it should not be better worth wait- 
ing for. For the delay I am not wholly in fault ; for the 
shoiicominga I can only plead a capacity unequal to the 
task which I undertook with a light heart, which I ha\'e 
pursued with interest and pleasure, and now conclude with 
misgiving. 

I have tried to show how the executive government of 
this Empire is conducted — to di-aw a pictui-e of the executive 
aa distinct from the legislature,— of the Crown in Council 
as di.stinct from the Crown in Parliament. 

Of the difficulties which I have experieaoed, two stand 
out prominently before me. 

I think that any one will find it difficult to describe 
faithfully the daily working oF a business with which 
he ia not practically conversant. I have found it so in 
the course of my endeavour to describe the working of the 
departments of government. In spite of the kindest and 
most generous help from many friends who have the details 
at their command, I fear that I have not done justice to 
their efforts on my behalf. 

But my greatest difficulty has been to arrange my 
subject. I wished to show how the business of govern- 
ment is carried on ; who settles what is to be done ; who 
acts ; on what authority ; and in what manner. In order 
to do this, and to do it within reasonable compas-s, I have 
omitted two mattei"s, which I have found to occupy a place 
in other treatises. The royal prerogatives set forth at length 
by Blackstone are either attributes ascribed to royalty by 
lawyei-s, or are powere exercised through departments of 
government. As such I have dealt with them, and my 
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chapter OD the prerogative will lie found to contain, apart 
from history, only an account of what the Crown actually 
does, at the present day, in the choice of ministers, the 
settlement of policy, and the buaineas of administration. 

Another matter with which I have not specially dealt is 
the conHict wliich has from time to time arisen between the 
righte of the subject and the assertion of rights by the execu- 
tive officer. It does but illustrate the working of that ' rule 
of law ' which, as Mr. Bicey has impressed upon his readers, 
is a marked feature in our constitution. I have noted the 
exceptional position of persons subject to ecclesiastical or 
military law, and I have noted also the circumstances 
under which the Crown and its servanta enjoy any special 
privileges or immunities in the administration of justice; 
but having once stated the principle that the King's com- 
mand cannot excuse a wrongful act, and the fact that the 
Crown has no longer the power to control the action of the 
Courts, I have not nvade these matters the subject of any 
special treatment or illustration. I could but liave said over 
again, what Mr. Dicey has set forth once for all, that in 
the relations of the Crown and its servanta to the subjects 
of the Queen the rules of Common Law prevail. 

Omitting these topics, which I conceived to be cither 
useless or iri-e!evant to my purpose, I liad still to arrange, 
in their proper places, the parts which the Crown plays 
in the work of government ; the composition and action 
of the Cal)inet — the determining power in the constitution ; 
the departments of govemmeut which carry out the policy 
accepted by the Crown, on the advice of the Cabinet ; and 
the working of these departments over the vast area of the 
Queen's don)inious ; finally I had to state the relations in 
which the Crown stands to the Churches, and to the Law 
Courts of the Unite«l Kingdom and the Empire. 

Of the arrangement which I have adopted, I wilt only 
say that it represents an anxious effort to supply the 
student with the information which he requires, and to 
supply it in the place and order in which he might reason- 
ably expect to find it. 

As to the information itself, I have had to collect it from 
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many sources. Of books dealing with the subject in its 
entirety, I have found the fullest and the most serviceable 
to be the work of Mr. Alpheus Todd ' on Parliamentary 
Government in England,' but for the most part I have had 
to go to special treatises, to Parliamentary papers, or, 
directly, to the various govenmient offices. For the kind- 
ness of members of many of the departments of government, 
I find it hard to express my gratitude in terras satisfactory 
to myself. If I do not make more than this general acknow- 
ledgement now, it is because I am unwilling to a.ssociate 
their respected names with a work which may perhaps 
prove to be a failure. If ray book should meet with such 
approval as to need another edition, it will be my pleasure 
as well as my duty to thank them individually. 

It may l>e thought that the historical matter which I 
have found it necessary to introduce, occupies too large a 
space. I can only say that I found it impossible to explain 
the present, without such reference to the past. Nor can 
I regret that this should be so. For when we contemplate 
our institutions in their monumental dignity, and the 
world-wide span of our Empire, it is well to remember the 
patience and courage of our forefathers, and the long line 
of kings and queens and statesmen, often conspicuously 
great in force of purpose and vigour of intellect, to whom 
we owe what we now possess It would be a mean thing, 
even if it were possible, to take stock of our inheritance 
without asking how we came by it. But it is not pas.sible. 
If it is difficult to dissociate law from history in any branch 
of legal study, least of all can this be done in describing 
the fabric and machinery of an ancient state, I will not 
therefore apologize either to lawyers or to historians for 
trespassing on the domain of history ; I will only express 
a regret that I have not trespassed with greater knowledge 
and a surer foot. 

WILLIAM R. ANSON. 



All Soui« Collkqk, 
January, 189a, 
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INTRODUCTION 



The writer who sets about the task of deficribiag the Modes of 
Constitution of his country may follow more ways tlian eon»tit'u-^ 
one. t>'5n. 

There are, at auy i-ate, three distinct mctliods of treat- 
ment. He may take the characteristic principlefl which Dicey, 
flistinguish our Constitution from those of other states. 
He may show how histoncal antecedents and traita of 
national character lead us to approach constitutional 
problems from a point of view different to that of other 
nationalitiea. Treatment of thi.s sort, setting forth deep- 
scAted principles and illustrating their action from history 
and from the present time, is perhaps of more pennanent 
value than any other mode of describing a given constitu- 
tion. This is the metho<l adopted by Mr. Dicey in his work 
on the Law of the Con-stitution. 

Another method is that followed by Mr. Bagehot in his Bagehot 
English Constitution and Mr. Low in his Governance of *" ^'^' 
England. They do not describe in detail the structure 
or the relations of the various parts of our Constitution. 
They assume a knowledge of the general law and pro- 
cedure of Parliament, of the nature of the Cabinet, of the 
departments of Government. They draw vivid and life- 
like pictures of a Constitution in being. Mr. Dicey deals 
rather with the relations of the individual to the sovereign 
power of the state ; his rights as to freedom of the person, 
freedom of speech, freedom of public meeting ; his subjection 
to Parliament in the matter of legislation. Mr. Bagehot 
and Mr. Low are not concerned with these matters. They 
show us how the machine works, what pai'ts are played by 
the King, by the Cabinet, the Prime Minister, the two 
Houses of Parliament. The pictures, no doubt, are of the 
sort described as impressionJKt, but they live all the same. 
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There is ft third method, that which I have adopted, and 
I think that it offers the most ungrateful task of the 
three. I have tried to de^criljc these institutions with 
enough history to explain their existence, and enough of 
their working to shoAV what they are intended to do, 

Necessarily I have been obliged to enter into details 
some of which are dry and wearisome to the reader. Often 
I fear tliat I may not have observed a due proportion 
between the history of an institution and its present state. 
The history of the Government departments has yet to be 
written, but those of our institutions which are less definite 
in character — the Cabinet, the Prime Minister — must be 
treated historically if they are to be treated at all ; for 
the present, in these cases, is a dissolving view ; the changes 
are constant, often almost imperceptible, but neverthelesa 
very real. 

This is what renders so attractive the pictures drawn for 
us by Mr. Bagchot and Mr. Low ; they represent the work- 
ing of the Constitution at a given time, but only for a time. 
They tell us, what no dry record of institutions and 
their changes could tell us, how the thing whicli we call 
our Constitution lived and moved. They suggest many 
questions as to how the changes have come about which 
we see but cannot at once explain. The great framework 
of Government is much the same in 1868 and in J904. 
Pohtical power has been extended to a larger electorate 
by acta deiiling with the representation of the people ; con- 
stituencies have been reairanged by the Redistribution Act 
of 1885; Local Government has been democratized. But 
apart from Local Government our institutions remain the 
same, and yet the balance of power has shifted. Bagehot 
describes the institutions of to-day, but we feel that they are 
changed. Mr. Low describes the same institutions thirty- 
six years later, and we feel that they are changing even now. 
This is the way of constitutions written or unwritten, and 
our Constitution, so largely dependent upon conventions, so 
scantily expressed in written form, is peculiarly susceptible 
to .such changes. Yet it is worth while to ask what they 
are and how they have come about, for this l)Ook deals 
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with the Crown, the Councils of the Crown, and the 
MiniBtera of the Crown, and necessarily with the relations 
of these to Parliament. Nineteenth-century legislation, 
thouj^h it haa extended the possession and altered the dis- 
tribution of political power as regards the choice of uieiul>er8 
to serve in the House of Commons, haa never touched the 
relations of the King and his Cabinet to Parliament. Statute 
haa embodied inucli of the Coniiiion Law prerogative of 
the Crawn, and has for many purposes conferred necessary 
executive powers upon the King and his Ministers. But 
the altered relations of the Cabinet and the Commons wliich 
we may observe if we follow the political history of the 
last thirty years, cannot he described as resulting from 
the deliberate action of the Legislature. If we note these 
changes and try to explain them it may serve to warn us 
that while the machinery of the Constitution may he 
described in the same temis at two periods fairly remote 
from one another, yet that the working of the machine 
may be very different. There may Ix; a change in the 
motive power, and the results may differ correspondingly. 

Bftgehot descriljes the Constitution as it was when 
Palmerston was Prime Minister. His book is an analysis 
of the motive powers of the Government of this country, 
none the less setirching and profound because written 
in a familiar style. In a Preface to the second edition, 
which came out in 1872, he admits that much had 
changed in the previous seven years ; that the disappearance 
of Palmei-ston, Derby, and Russell, the statesmen of the days 
before the firat Reform Bill, matte a marked difference in 
the atmosphere of politics, independent of any legislative 
change, and that the extension of the franchise in 1867 
htid altered, and would probably alter still further, the 
character of the electorate. But he reprinted his book as 
it was written, subject to reservations in the Preface ; and 
useful as it may be to compare the Bagehot of 1872 with 
the Bagehot of 1868, it is more important to compare these 
witli the work of Mr. Low writing in 1904. 

There can be no doubt that Bagehot, whether he was 
writing in 1873 or in 186H, regartled the House of Commons 
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as the centre of political power and of political iiiHueuce. 
By this I mean not merely that it was the .strongest and 
most necessarj' part of the machine, hut that it formed 
public opinion on great political subjects. 

As one reads the book it becomes evident that this 
supremacy of the House of CJommons is indicated by three 
features. 

The electorate, before the changes of 1867, wa.s what he 
describes a-s ' deferential.' The House of Commons chose 
the executive, and kept a constant super\ision over the 
action of Ministers. Government wa.s what he calls 
' Oovonnnent Viy discussion,' and di-scussion conducted in 
the House. 

By a deferential electorate Bagehot means that the 
clectore were prepared to believe that those who offered to 
repi^esent them had butter op|>ortunitie8 of knowledge, more 
experience, and more leisure than themselves, hence they 
chose men of means and social position in preference to 
others. To use his own wortis, he means;—' that the mass 
of ten-pound householders did not really form theii' own 
opinions, and did not exact of their i-eprescntatives an 
ol^cdience to those opinions ; that they were, in fact, guided 
in their judgtueut by ttie Ixjtter educate*] classes; that they 
preferred i-epresentativcs from those clas.ses, and gave tliose 
representatives much licence '.' 

Whether this attitude of the electorate towai"ds its repre- 
sentatives was likely to continue after 1867 he regards as 
open to question, and a lx>dy of critical and insistent electors 
must neces-sarily alter to some extent the character of the 
House of Commons, and affect the independence of the indi- 
vidual member. But this leaves untouched the other two 
features of the Constitution : tlie po%ver pos-scsseil by the 
Commons to choose and control the Ministers of the Crown, 
and the conduct of Government by discuasion, that is, dis- 
cussion taking place in the House of Commons. 

The choosing and controlling power of the House of 
Commons ia again and again insisted upon. ' The House of 
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Commons is an electoral chamber ; it Is the assemlily which ;6} control 
chooses our President,' He compares it with the electoral ^yer**"*" 
college in the constitution of the United States. The mem- Mini«tert; 
bers of that college are sent there to vote for a particular 
candidate, and when they have voted their work ia done : 
they have no further control over his action. 

' But our House of Cumnions is a real choosing body ; it 
elects the people it tikes. And it dismisses whom it likes too. 
No matter that a few months since it was chosen to support 
Loi-d Aberdeen or Lord Palmerston ; upon a sudden occasion 
it ousts the statesman to whom it fust adhered, and selects 
an opposite statesman whom it at firet rejected. Doubtless in 
such cases there is a tacit irferciice lo pmboblr public opinion ; 
but ctiiaitilif also there is much free tcill in the judgment of the 
C'ommofw'.' 

Later he speaks of the continuoxi.s control of the Com- 
mons arising from its power of dismi.saal. ' Its relations to 
the Premier are incessant. They guide him, ami he leads 
them.' He contra.st.'s the merits of the House and the whole 
body of the electorate as a ehooaing l>ody; a man chosen 
by the whole electorate ' is not the choice of the nation, he 
is the choice of the wire-pullei-s -.' Elsewhere he expresses 
apprehension.s which sound strange to us aa to the risk 
of ' the caprice of Parliament in the choice of a Ministry, 
A nation can hardly control it here ; and it is not good that 
except within wide limits it should control it^' 

So much for the powers of the House of Commons in the 
selection and control of Ministei*s, Now as to goveniment 
by di.scu8sion. ' No State,' he says, ' can be first rate which 
has not a Government by discus-sion." It is ' a distingiiish- 
ing feature of Parliamentary Government tliat in each stage 
of a public transaction there is a discussion *.' The House 
of Commons is ' a great and open Council of considerable 
men wliich cannot bo placed in the middle of a society 
without altering it. It ought to alter that society for the 
better. It ought to teach the nation what it does not 
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* Ibid., and edition, pp. lix and Isxi. 
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know '.' KlsfwheVK lit' spcaku of the appai-ent ftnomjily of 
' govemiiieiit by puljHc meeting.' It is, he Hays, only 
rendered possible by party organization, and that again is 
only permanently efficient because the parties are not eom- 
poRed of warm partisans. But for this, he says, party 
cfovemment would be sectarian government, a government 
in which each party, when in power, endeavours to push its 
tenets to their logical result-s^. 

Such, tlien, was the House of Commons in the Palmer- 
stonian period in the eyes of a political critic at once acute 
and profound, A lx>dy of men treated with respectful 
deference liy the elect<:»rate : choosing, supervising, dismiss- 
ing at pleasure, the Ministers of the Crown; parties to 
discussions on which the fate of a Government may depend, 
and by which the mind of the country is informed on all 
mattei-s of current political interest. 

No wonder that a seat in the House of Commons was an 
object of ambition. Bagehot tells us that he Iteaixl a man 
B&y, ' I wrote books for twenty years^ and I was nobody ; 
I got into Parliament, and liefore I had t-tiken my seat 
I had become Homebody.' 

In 1904 Mr. Low forms a very different estimate of the 
situation as regards the prestige attaching to a Beat in the 
House of Commons. ' In these days,' he says, ' one would 
Im? more likely to hoar testimony of a very different clia- 
racter. " I sat in Parliament for twenty ycai-s. I voted 
steadily. I even made a speech occasionally. But outside 
my constituency nol>ody ever seemed to have heard of mo. 
Then I wrote a flashy novel and sonie flippant essays, and 
I became a sort of celebrity at once '." ' 

If we ask how the change has come al>out — and though 
Mr. Low puts the matter liypothetically and somewhat 
incisively, it is impossible to deny that there has l>een a 
change — we may go back to the three characteristic features 
which mark Bagehot's estimate of the House of Commons, 
and ask if they are still in existence. 

First, the electorate, enomiously extended by the Fi-an- 
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ise Act of 1 884, 18 no longer ' deferential.' A constituency 
does not Hen<l a man to Parliament L)ecause it is thought 
that he can form a Ixittcr opinion on the topics of the day 
than the voters who ^scnt him there. He is sent to vote for 
the Minister, and for the measures, acceptable to the party 
oi'ganization by whose exertions he has been returned. We 
have moved a long way from Bagehot's conception of 
Parliamentary government. The representative assembly 
has ceased, from his point of view, to bo independent, 
l>ecause it is dominated liy the constituencies, and, to use his 
own words, ' constituency government is the precise oppo- 
site of Pari iamen tar}' government. It is the government 
of immoderate persons far from the scene of action, instead 
of the government of moderate persons close to the scene of 
action *.' 

This may explain why the House has become less attrac- 
tive to the average man of public spirit who is willing to 
give up a great deal of his leisure to the service of his 
country. Constituencies are exacting as to the vote and 
speech of their member in the House ; they are exacting also 
in their demands upon his attention when Parliament is 
not sitting. The choice and supei'vision of Ministers which 
Bagehot assigns to the House of Commons may be said 
to have passed, as regards choice, to the constituencies, as 
regards supervision, to the Press. 

We come then naturally to this next point. The House 
is no longer ' an electoral chaml>er.' The capricious exercise 
of its powers of choice, a.s exemplified by the fall of Lord 
Palmerston's Government in 1857 and of Lord Russell's in 
1866, would no longer l>e possible now. Mr. Low put this 
very plainly. 

'It in the constituencies which in fact decide on the com- 
bination of party leaders to whom they wiJl, from time to 
time, delegate their authority.' ' The member of Parliament, 
sent to the House of Commons by his constituents, goes there 
under a pledge that he will cast hia vote, under all normal 
conditions during the life of the Parliament, for the authorized 
leaders of his party'.' 

' Bagehot. p. 146. * Low, pp. loi, ]03. 
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Splttetive In one respect the House retaiiis a ceitaiu aolective 
House" function. A man must sliow in debate that he haa some 
powers of speech, some dexterity in the handling of a 
subject, some readiness of reply, in order to constitute him- 
self a candidate for office. A Prime Ministor, in filling the 
subordinate offices of Government, will proljably choose 
men who have shown themselves acceptable to the House. 
These are cases in which, neither the man nor the office 
occupy to an appreciable extent the attention of the 
electorate, and to this extent the House of Commons does 
exercise a real though not a dominating influence upon the 
choice of Ministers '. 

The active part played by the constituencies in the selec- 
tion of the leadei-s who are to be followed, and the policy 
to be puraued, naturally confers a great increase of jMJwer 
upon the Cabinet or Prime Minister. They and their 
policy represent the choice of the majonty, for the moment, 
of the electorate, and the votera see to it that their repre- 
sentatives give effect to their choice. 
LimlU- An indication of this increased power of the Cabinet la 
t ion of ^Q ^ found in the virtual disappearance of the third of 
by rules of those features which Bagehot described as essential to 
"**^' our constitution — '(JoveiTiment by discussion.' Successive 
codes of Procedure have placed the control of the time of 
the House more and more in the hands of the Govern- 
ment. There are, no doubt, good reasons why the 
Government should demand more time. The topics for 
legislation and discussion have increased with tlie exten- 
sion of the King's dominions, with the larger conceni of 
the State in matters which were in time past left to the 
individual, with the clevelopment of industry and com- 
meree. Discu8.sion itself is prolonged. The Councils of 
covintiea and Ixiroughs now send up men wlio have played 
a part in local aftaii-s, and who consider that the House 
should have the Ijenefit of their acquired facility of 
expreasion. Olistruction, which came into existence in 
the year of Bagehot's death, gives a valid reason for 

> See a letter written l>,v tlie late Lord Salibbury to Mr. Low, and 
printed on p. ita of the QovemiLiice of England. 
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some control of deliate, and the result of this combination 
of causes has had a marked and not very happy iuHuenee on 
the rights of members to discuss matters of public interest. 

Firstly', the initiati\'e in legislation and discussion which Their 
private members once enjoyed has been gi-eatly reduced ""*■ ' 
by rules of Pixjcedure. A Bill introduced by a private 
member has little chance of passing unless the Govern- on initiii- 
ment assist its passage ; if he introduce a resolution the private 
discussion is little more than academical, and its result '"«'"''•" ^ 
has no practical outcome ; a motion for the atljouniment 
of the House may l^ met by a blocking resolution. 

And again, not only does the Government appropriate the "•> <i'»- 
time of the House in large measure to its own business, l)ut oovem- 
the way in which that time may be expended is also marked 1"''°' 
out Tlie various forms of brmging debate to a clase, more 
especially the closure by compartments, or the guillotine, 
necessary as they may sometimes l>ecome if diucuasion is 
to be kept within reasonable limits, have occasionally this 
startling result, that large portions of an important and 
contentious measure may lie passed without any discussion 
at all. If they are to obtain consideration at all they 
must obtain it in the House of Lords, where delate is 
brief, businesslike, and unrestricted by the clasure. 

The tendency of every change of Procedure, for many 
years past, has l>een to impair the rights, restrict the 
independence, and so diminish the importance of the 
private member. But, excepting thase who hold office. 
the House of Commons is made up of private members. 

Parliament exists, as its name implies, for discussion : so 
if the right of initiating discus-sion is limited in order to 
give time for Government measures, and if discussion on 
these is again limited practically at the pleasure of the 
Ministry, it seems plain that the power of the Cabinet has 
grown at the expense of the House of Commons. 

And thus, while the power of choosing ministers, which Incr©«>»d^ 
Bagehqt regarded as the great function of the House of clbin'et. 
Cotnmons, has pa.sscd in large measure to the electorate, 
Goveniment by discussion, which in Bagc'liot's vit-w was 
essential if a con.stitution was t« l>e tii-st-rate in quality, 
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has come, so far as the Commons are concerned, to be Govern- 
ment by just so raucli discussion as the Cabinet pleases. 
The power The weapon by which tlie Prime Minister or the Cabinet 
of Disao- enforces its will upon the Commons is the threat of a dis- 
solution. The mere intimation that, if the necessary support 
is not given to a Government, its careless or lukewarm 
supporters may be sent to explain their conduct to their 
constituents has been known to protluee the desired results \ 
But why is it so effective! Why cannot the candidate 
plead his own merits, explain the causes of his conduct, and 
satisfy' his conKtituents of his loyalty to the principles which 
he has professed I 

Mr. Low supplies the reason, though, curiously enouj^h, he 
describes it as a result and not a cause of the power thus 
exercised by a Minister. 

'It follows also,' he says, 'that one cannot, at any given 
moment, except in the few months immediately succeeding 
a general election, say that the House of Commons represents 
the opinion of even the majority of the electorate. It may have 
done so, roughly speaking, when it wns chosen ; but it may 
have lost that character long before it has seemed fit to the 
Premier to recommend a dissolution*.* 
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This is what makes the threat of a dissolution effective. 
MemV)ei"8 know that under the present conditions of a 
general election the opinion of the country, as expressed by 
the result of the polls, can only be very roughly desciibe*! as 
genuine, and is almost certainly short-lived. They know, 
therefore, that a dissolution means an election contest, with 
a certainty of expense and a probability of defeat. 

The causes of this probability are to be found partly in 
law, partly in custom. The law is the Redistribution Act 
of 1 885 ; the custom is the modem development of party 
organization. The Redistribution Act l>ased our I'epre- 
sentative system on the single-member constituency, and 
party organization has practically reduced the choice of the 
elector to two, or possibl}' three, candidates, no one of whom 
may be altogether satisfactory to him. 
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Every party wortliy of tlic iianie, every party wliich 
professea great principles and is not limited in its efforts 
and interests to some one topic in the i-ange of politics, 
emlx>dies various elements: its members differ on various 
points within the range of those prineiplcis which are of 
the essence of the party creed. But as a single-member 
constituency, ex vi (e^inini, can only elect one memljer, it 
follows that if a numl>er of persons compete for a privilege 
which can only W accorded to one, the choice of the con- 
stituency, as determined by a l>allot in which each voter 
votes once for all for one candidate, may not express even 
the passing opinions of the nmjority of the electors. 

If we can supiiose such a constituency contested by six 
persons, two representatives of the Unionist pai-ty, a Free 
Trader, and a Tariff Reformer, two Lilwrals, one of whom 
would alx>lish, and the ntlier refonn, the House of Loi-ds, 
a Nationalist, and a representative of the Independent 
Jjabour Party, the result would prohtably be a victory for 
the representative of that party whose internal divisions 
were least acute. There would almost certainly l>e some 
one of the candidates wliom a large majority of the electors 
would have placed second if they had range4l the candidates 
in the order of their choice, or would, at any rate, have 
preferred to the pei-son electeil. 

Organization, or ' the caucus,' has come into existence to Party 
remove this difficulty, but the result remains unsatisfactorj'. |"^""'"- 
Without organization the elector, confused by a wide range 
of choice, may vote for the man whom he would place first, 
and may find, not only that he is one of a minority, but 
that he has helped to ensure the defeat of the man whom 
he would have placed second if hie views could have found 
full expression. With organization the elector may find 
his choice so narrowed that neither candidate is satisfactory 
to him, and he may abstain or even vote against hia party. 
It is not every voter who has definite opinions or convictions 
on the issues, large or small, which divide the great parties 
in the State. There is a class of indifferent voter who is 
dispased to think that each party should have its turn, and 
there is j^et another who likes to be on the winning side. 
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Their AH these elements of uncertainty are present to the 

tnde-* "" mind of the member who is threatenei! with a dissolution 
peudeDoe by the leaders of liis party. He knows that the narrow 
\)gf^ choice afforded to the electors may have made him barely 
acceptable to many who voted for him on the occasion of 
his return. Party organization outside the Houwe, and 
party discipline, controlling discussion inside the Hou-se, 
combine to make him feel that he cannot depend for 
ru- election on individual merits which he may have had 
little opportunity of displaying in deimte. He may have 
displeased the party, or the party organizers ; he wilt cer- 
tainly tlo HO if he votes against his lea.dei*s; his party may 
have liecome unpopular in the constituency; while he has 
been occupied in Parliament au opironent may have capti- 
vated the elector; and if the polling in his constituency 
comes late and mattera go ill with his party, he may suffer 
for the misfortunes of his friends and go out with the tide. 
H this were a place to discuss electoral statistics, it 
would not be difficult to show liow great are the uncertain- 
ties, and how unrepresentative are the x'esults of our present 
electoral system '. All these things are present to the 
mind of the member who at cost of money, time, and pains 
ha.s won his seat, and is therefore preparetl to make some 
saciifice of independence to avoid the risks of a general 
election. And this is wtiy the Cabinet holds it-s followers 
in a firmer grip than was possible in days when single- 
meinljer constituencies were rare, and the 'caucus' wa.s 
unknown. 

Thus have events altered the phenomena which under- 
went the searching diagnosis of Bagehot. The electors, 
not the Commons, choose the Government : the Govern- 
ment, not the Commons, determines the limits of discussion. 
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' At the general election in 1886 a mojoiity of votefi wa<* given fi.r 
randidntoN who were ii> fnvour of Home Rujp, biit the PiirUamt^ntary 
result was n Unionist mnjority of 104. In 1695 the difference betw^^f-n 
the two great parties nt the polls n-as nut n rjunrU<r of n million votes out. 
rif four millions and throe-iiusrters cast in favour of the Unioni§t!), but 
the Parliamentary result was to chonge a Radical mi^urity of 43 into 
a Unioiii;»t mnjority 0/ 15a. The results of the geneml election of 1906 
hare been matter of recent discussion. 
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mtcreatmg, even to 
those who take part in it, when its extent is thus con- 
trolled and its issues determined. The result of a Parlia- 
mentary debate is a vote on strict party lines, and the 
public regard with more intei-es-t the political discussion 
which is provided by the platform and the Press, 

All these things invest the executive with an immense 
accession of power, a power which may be wielded by the 
Prime Minister alone if his influence controls the Cabinet or 
if his presence secures its cohesion ; but whether the form 
of government is a dictatorship or an oligarchy the result 
is the same. The pressure which the Goveniment of the day 
can now exercise upon the House of Commons may ensure 
the continuance of a Ministry in office until a Parliament 
expires by afllux of time. If we might tissunve conditions 
under which the House of Lord.s wa.s deprived of the power 
of rejecting Bills, the Government of the day would be 
supreme in legislation, as in adniiniatrution. The country, 
at a general election, would put its fortunes into the hands 
of an individual or a group of men who ruled, subject only 
to the intervention of the prerogative, until the stated term 
at which the electorate again chane its rulers. The pre- 
rogative of the Crown might still be brought into play to 
dismiss a Ministry, or to dissolve a House of Commons 
whose docility in support of the tiovemnient of the day 
arose from a knowledge that the House and the ministers 
alike had ceased to represent the wishes of the people, and 
that a dissolution would involve the i-etirement of many 
of its members into private life, 

It is curious and not uniustructive to note how the 
leading traits of our Constitution, as drawn by Bagehot, 
have disappeared or are disappearing, — the deference of the 
electorate, the moderation of parties, the choice of the 
Ministry by the Commons, their continued control and 
immediate power of change, the value of Parliamentary 
discussion in determining political results and infonning the 
country. And jet the great framework of our institutions 
endures, and these changes have come upon ua almost 
unnoticed. The lesson which the student may deduce is 
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that he has only half learned, perhaps wholly misunder- 
stood, the working of a constitution when he has mastered 
the Statutes and recognized textbooks which set forth its 
legal outline. 

Since this book and introduction were written, the Letters 
of Queen Victoria have been given to the public ; I regret 
that I have not been al>le to avail myself of the mass of 
material for modem constitutional history which they con- 
tain. I am glad, however, to find that I should have used 
them not so much to correct as to emphasize and illustrate 
what I have written. But some jx)iuts which are brought 
out in the Lettei-s may pix)perly lie called to the notice of 
the reader, even in the fragmentary mode of treatment 
which alone is ]x>88ible at this stage of my book. 

The prerogative of Diasolutiou is frequently discussed, 
and one may note with interest that the meaning and con- 
ditiona of its exercise seem to have undergone some change 
in the mind of the Queen. Loi"d Melbourne impressed upon 
her that a dissolution was not so much an invitation to the 
electors to decide between contending political parties and 
leaders as an appeal to them on behalf of the ministry 
which at the moment was in the service of the Crown. In 
advising the Queen in 1841 that it would be better for his 
ministry to resign than to tUssolve, he is reported in the 
Queen's diary as saying : ' I am afraid that for the first 
time the Crown would have an oppo.sition returned smack 
against it; and that would be an atti-out to which I am 
very unwilling to expose the Crown.' ' This,' says the 
Queen, ' i.s very true '.' 

This view of a Dissolution is repeated in a letter, evidently 
considered with care, addressed to Loixl John Russell in 
1846 : 'As Lord John touches in his letter on the possibility 
of a Dissolution, the Queen thinks it right to put Lord 
John in possession of her views generally. She considers 
the power of dissolving Parliament a most valuable and 
powerful instrument in the hands of the Crown, but one 
which ought ugt to be used except in extreme cases with 

' Letters of Queeti Victoria, i. 348, 
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a certainty of Buoceas. To use thie 1081101111601 aud be 
defeated is a thing most lowering to the Crown and hui-tful 
to the country '.' 

The question arose again in 1858, when Lord Derby, 
whose ministry was threatened by a vote of censure in the 
Commons, asked the Queen to give him authority to say 
that if he was defeated Parliament would be dissolved. 
The Queen declined to make this cotitingeiit promise, but 
slie consulted Lord Aberdeen in conHJence on the point, and 
he, while entirely approving the Queen's i-efusid to allow 
her name to be used in onlor to influence debate, went on to 
Bay that he ' had never entertained the slightest doubt that 
if the minister advised the Queen to dissolve she would, aa 
a matter of course, do so.' 

He points out that if a minister pressed for a Dissolution, 
as an alternative to resignation, the refusal of the Crown 
would be tantamount to a dismissal, and he goes on to say, 
in a passage which is instructive Ijoth aa to the prerogative 
of the Crown and the I'esponsibility of ministers, 'There 
was no doubt as to the power and prerogative of the Crown 
to refuse a dissolution — it was one of the few things 
which the Queen of England could do without responsible 
advice at the moment ; but, even in this case, whoever was 
sent for to succeed mast assume the responsiltility of the 
act, and Ijc prepared to defend it in Parliament ^.' 

It seems clear that this view of the subject prevailetl with 
the Queen when, in 1874, Mr. Gladstone somewhat unex- 
pectedly asked for a dissolution : the Queen assented at 
once, thinking ' that in the present cireumstances it would 
be desirable to obtain an expression of the national opinion V 

It would seem, therefore, that a dissolution is now invari- 
ably granted on the request of the minister, and involves no 
rebuff to the sovereign if the minister is defeated at the polls. 

Another point Itearing on the pages that follow concerns 
the relations of the Cabinet with Ministers of the Crown. 

* Letters of Queen Victoria, ii. 108. 

' Ihid., iii. p. 364. This responitibility for put action of the soyeri'ign 
under gimilar circumst«nec8 was recognized by Sir Robert Peol. Memoirs, 
ii. 31. Sc•ei>u^/, p. 44, ' Hurley, Lifv of Gladstone, ii. 485, 
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The Cabinet, as I have shown elsewhere, is collectively 
responsible for the acts of its meinlwrs, but the niiniater is 
individually responsible for the buHiness of his office. He 
must not make the Cabinet a party to Ijusinesa with which 
it is not concerned, or quote the Cabinet as an authority for 
his acts. 

Lord John Russell in 1851 consulted the Cabinet as to the 
appointment of Lord Granville to the Foreign Office, aft<>r 
the dismissal of Palmerston, The Cabinet preferred Lord 
Clarendon. The Qneen pi"otested, and with reason, against 
the Cabinet ' taking upon itself the appointment of its own 
inemljei-8^' 'Hie Prime Minister chooses and recommends 
his colleagues for the approval of the Crown. In the end 
Lord Granville was appoiutetl. 

Thus too, when Lord Clarendon in a draft dispatch stated 
that ' he acts by the unanimous desire of the Cabinet,' he 
was reminded that ' he acts constitutionally, under authority 
of the Qiicen, and not on that of the Cal>inet -.' The remark 
is suggestive. Tlic approval of his colleagues may deter- 
mine the atlvicc which a minister gives to the CroMn, but 
iu action he is the king's servant, aud in communicating the 
king's pleasure a reference to the views of the Cabinet is 
irrelevant 

Beyond this the Lettera demonstrate, in ainiost every 
page, wliat ha.s been indicated in the following chapters — 
the unceasing attention paid by the Sovereign of this 
country to its interests, and more especially to all that con- 
cerns our relations with foreign powei-s. It is impossible 
to read these Letters and not to 1)6 impressetl with the 
value of the advice given and the influence exercised l>y 
one %vho, standing outside the strife of parties, was alile to 
survey the field of jwHtics with calmness, with knowledge, 
and with the ever-increasing experience of a life given to 
active participation in the atfairs of the Empire. 

' Lettora of Queen Victoria, iL 419, A similar case is recorded by the 
Duke of Argyll as having occurred in Lord Palmcraton's ministry of 
1855 (^Aulobiography, i. 541, 543). Ab to whether the offer was erer 
made to Clarendon, see QrevilK^ Memoirs, vi. 431. 

- Ibid., iii. 4a 



CHAPTER I 

THE PREROGATIVE OF THE CROWN 

Section I 
The Nature of Preroqative 



Wheke we find a body of persons independent of external Erecutivo 

Sot 



control, united for the maintenance of that in(iependence "^^"^'K" 



Against foree from without, and for the security of certain 
common interests, we may say thnt this is a political society 
or State. We may frame what ideal we please for such 
a society. We may assume that it exists in order to protect 
its members from invasion or anarchy, from violence ex- 
ternal or internal : or we may cuiisider the object of such 
a society to be not only that each man may live secure, but 
that each may live the best life of which he is capable. 
But in any event, and in eveiy political society, there mast 
be some person or body to represent the State in its dealings 
with other States, and to call forth and command the avail- 
able force of the society, when needed, for defence or attack. 

Again, in every such community rules of conduct must 
\>c made, and sometimes changed, with a view to internal 
security and order; and the observance of these rules 
nmst be enforced. If tho fact of obHervance or breach 
should be called in question some recognized authority 
must exist for the purpose of answering the question, and 
here again the decisions of such an authority must be 
enforced. Thus we find that there are three sorts of 
machinery necessary to a political society : a legislature to 
make law, a judicature to inteipret law, an executive to 
wield the force of the community for the maintenance of 
seciirity without, and for the enforcement of law and order 
within. 

The forces which work this machineiy are found to I'e 
differently disposed in different communities and at 
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different timea. They may be centralized in one person 
or dispersed among many. To compare one polity with 
another, or to consider how conHtitutional forces may best 
be disposed, and to what end, is the business of the political 
student ; I have hero to deal only with the structure and 
working of our own constitution. 

The law-making power in this country is the Crown 
in Parliament ; Parliament, convened by the Crown and 
making laws with the royal assent, can alone change the 
constitution of the State and give or take away legal or 
political rights. The interpretation of law is the work 
of the Crown in its Courts, done tlirough judges who have 
been and are the councillora and representatives of the 
Crown. The enforcement of law within the community, 
the maintenance of its safety and dignity as regards 
external relations, is also the duty of the Crown. The 
Ministers of the King, collectively in the Cabinet, deter- 
mine matters of policy; while this policy is carried into 
effect, and the everyday biwiness of government is trans- 
acted, by the same ministers or their subordinates in the 
various departments which carry out the work of the 
Executive, My object is to describe the construction and 
practical working of these various departments or institu- 
tions, and to show how they are connected with the central 
executive force. But that force itself, the Crown, whence 
justice and administration alike proceed, stands at the 
threshold of our inquiry. 
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Some of the powers exercised by the Crown are con- 
ferred or defined by Statute, but some also exist in virtue 
of custom or Common Law. The term Prerogative may 
be applied to the whole of these, but it should properly 
be limited to the ancient customary powers of the Crown. 
I will deal at once with the meaning of a term which has 
caused some difficulty in the past, 

Blackatone defines prei*ogative as ' a special pre-eminence 
which the king hath, over and above all other pei'sons, and 
out of the ordinarv' course of the common-law in right of 
his royal dignity.' 
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Mr. Dicey defines prerogative more precisely as ' the Mr. 
discretionary authority of the executive,' and he explains dJfinlUon. 
this to mean everything which the King or his servants 
can do without the authority of an Act of Parliament. 

Blackstoue's definition of prerogative is obviously too 
vague to be of practical value. The powers of the Crown 
in its executive character are twofold, consisting in those 
which it possesses at Comnion Law and those which are 
conferred on it by statute. The Common Law powers are 
not, as Blackatone says, ' out of the ordinary course of the 
Common Law ' ; they are a part of the Common Law, and 
as capalile of ascertainment ami definition by the courts a.s 
any other part of the unwritten law of the land. These 
Common Law jxiwers make up what Mr. Dicey calls ' the 
discretionary authority of the executive.' The statutory 
powers cannot strictly be classed under the head of Pre- 
rogative. They may I* creations of statute or definitions 
or modifications of powera previously existing at Common 
Law : but they markedly differ from tho.se powers the 
nature of which is only ascertainable by precedent, and 
the exerci.sc of which is limited by discretion. And, besides 
these, there are certain atti'it>ute8 of the Crown from which 
legal results necessarily fiow, and certain incidental rights, 
not perhaps of the firet iujportance, yet proper to be 
treated of in a book on constitutional law. The common 
law powers of the executive do not therefore exhaust the 
meaning of this complex and difficult term. 

One may with some appixiach to tinith a.scribe the various Souwos of 
rights, privileges, and attributes which make up the Pi-e- tive"^"**' 
rogative to three sources. 

First, there is the residue of that executive power which Tdo tribal 
the king in the early stages of our history possessed in all t^incy. 
the departments of government ; when he led his people in 
war, administered their afi'airs in peace, was their judge 
in the lawt resort. This power, reduced in compass by 
statute and limited in exercise by many conventional and 
practical restrictions, remains as that discretionary authority 
of the executive spoken of hy Mr. Dicey. 

Secondly, there are parts of the prerogative which trace 
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Thefeiidmi their Origin from the position of the king as the feudal 
lordship. pjj£gf of tjjg country, as the ultimate landowner and the 
lord of every man. Hence arise those rights of the Crown 
which are in relation to the kingdom what a seignory is in 
relation to a manor, the right to escheat, to treasure trove, 
to the custody of idiots and lunatics — these are topics which 
fthould fall, some under the head of revenue, some under 
that of jurisdiction. Henc<i too conies the early conception 
of Treason as a breacli of the feudal tie which binds the 
man to his lortl. We now regard Treason as an otfence 
not so much against the peraon of the King as against 
the constitution of the State which he represents ; and 
Allegiance, as a test of nationality rather than an assurance 
of loyalty to an individual ; hut these ideas Imgin in feudal 
times, and spring fixiui the feudal relation in which the 
Bubject stood to the sovei*eign. 

I'hirdly, there are attributes with which the Crown has 
been invested by legal theory. These attributes, which take 
their origin in notions of practical convenience, in their 
turn harden into legal nilea which give rise to deductions 
sometimes of an unexpected and inconvenient character. 
Such is the attribute of perj}etuity. It was important that 
one king should succeed to another with the shoitest 
possible interregnum ; that the king's peace should not be 
in abeyance for however short a time. As hereditary i-iglit 
came to be more strictly regarded, the process of election 
which intervened between the death of one king and the 
completed title of anotherj grew less and less important. 
At length Edward IV was held to have begun hi.s reign so 
Boon as his title by descent was proved, and thenceforwai-d 
perpetuity is regarded as a royal attribute ; the king, it is 
Baid, never dies, and the throne is never vacant. The legal 
theory, though based on practical convenience, was found to 
be extremely inconvenient when James II fled the country, 
and it became necessary in the interests of good govern- 
ment to declare that, in spite of legal theorj', the throne 
was vacant. The object is now attained by diflerent 
means, Pi-ovision is made by statute for continuity 
in the administration of justice and the course of 
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Such too is the attrihute of i>erfection of judyement. The kiii^; 

can do no 
wrong : 



' The king,' says Blackstone, ' is not only incapable of iloliig 
wrong, but even of thinking wrong; he can never mean to 
do an improper thing ; in him ia no folly or weakness.' 
Hence the king's iniuisters are hetd to l)e responsible for 
the acts of the king. Thei*e was much practical conveni- 
ence in thirt theory of ministerial responsibility : uiisgovem- 
ment is more easily visited upon the officer who advises 
than upon the king who acts or authorizes action upon his 
ailvico. The servant can suffer without any such convulsion 
of the Ijotly politic as would ensue if the master were held 
liable. The doctrine took its rise when Henry III reigned 
tliough still a child, and it has lieeii worked out on it-a 
political .side in such a manner as to contribute alike to 
the stability of the throne and the popular character of 
our government. But the maxim in which it i.s expressed, 
' the king can do no wrong,' has lent itself to .some 
deductions which not only limit the freedom of royal 
action, but also affect niles of private law. Coke tells us 
that there are things which t!ie king may not do in person 
because if he were in the wrong t!ie party aggrieved would 
have no remedy '. And there are injuries for which the 
subject can obtnin iio redrcRS from the Crown, or, what is 
the same thing, from a department of government, because 
a master is only liable for the acts of his servants on the 
principle tliat tht-ir wrong-doing is his wrong-doing; so if 
the uiaHtor ' can do no wrong,' he cannot be made liable for 
the wrongful acts of the pereons in his employment*. 

Of these three aspects of prerogative the most ancient 
and by far the most important are the customary rights, 
legislative and e.xecutive, which the Crown poasesses, in 
relation to Parliament, to the executive and to the Courts. 
The feudal rights of the Crown are mere incidents of the 
prerogative ; they add, here and there, features which cati 
only be explained when we conceive of the king as being in 
relation to the kingdom what the lord was ta the manor. 
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The artificial rules deduced by lawyers from uttriViutes 
awcribefj to the sovereign have doubtless important effects 
traceable in tlie working and conventions of the constitution : 
but tlie.se arc merely attributes associated with h certain 
conception of monarchy, and are not fundamentally con- 
cerned with the governntent of the country, The powers 
of the Crown, legislative, executive, and judicial, are what 
concern us here. I have treated elsewhere of the Crown 
in relation to Parlianient: I will endeavour here to treat 
of the Crown oh acting for the State through the various 
departments of Government, or in its judicial capacity 
through the Coui'ts. 

Tlie legal powci's of the Crown seem wide in theory and 
limited in practice: the influence of the Crown is some- 
thing not easy to define either in theory or in practice: to 
trace the process Yiy which this power and influence have 
come into existence and have varied in extent from time 
to time would be to w^rite the history of the monarchy in 
this country. This, even if I were capable of doing it, 
I would not do here : yet it may I* useful to mark in 
outline the periods of growth and limitation of the roj'^al 
power, because the present law and custom u{X)n the subject 
have been slowly defined, and their definition must he 
illustrated by precedents which it is not easy to under- 
stand without some general knowledge of our history. 



Section II 
The Kino before Parliamekts 

5 1. Ute Siixou King. 

The Saxon The Saxou king was a representative chief. To the 
J"n«»'"P memb«rs of his community he was the embodiment of its 
dignity and it« history'. For this pui^wse the kingly office 
was omlowcd with special sotirces of revenue from the 
land of the connnunity and was adorned with the insignia 
of royalty, the throne, the crown, the sceptre, standard and 
lance. Tlie king represented the order and the justice of 
the community since he was Ixcuud to preserve its peace 
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and, in the last resort, to declore its customs upon appeal. 
He represented the force of the community in its dealings 
with otlier kingdoms, in the conduct of war, in the making of 
peace and of treaties. The sheriffs, the bishops, the ealdor- 
men, that is to say the great local officers, secular and 
spiritual, were his officers. In conjunction with the Witan 
he made laws and imposed taxes, but the laws were his 
laws, and he appropriated to such purposes as he thought 
fit the money raised by taxation. 

The Saxon king had therefore a position of great dignity 
and a wide discretionary power: but in the exercise of 
this discretion he was constantly checked by the necessity 
of acting with and through the Witan, and was ultimately 
controlled by his responsibility to the community whose 
collective wisdom the Witan was supposed to represent. TheWiUn 
For it has been a marked and important feature in our 
constitutional history that the king hag never, in theory, 
acted in ntatters of state without the counsel and consent : 
of a body of adviscra ', varying in constitution from time 
to tiuie, but always invested with something of a repre- 
sentative character. 

The Witan consisted of officials, of ealdormen and bishops, 
of king's thegns and nominees of the king : it can only 
therefore by a figure of speech be said to have represented 
either the wisdom or the general opinion of the community. 
But in its relation to the king the Witan was a powerful 
Ixxly. It took part with him in legislation and taxation, 
in the deliberations which determined the policy of the 
country, in the appellate jurLsdictiou which he exercised 
in the last resort, in the grant of public land, in the 
appointment of ejildormen and bi.shop.s. Ami further, 
though royalty was in theory confined to une family, the 
Witan in the as-sembly of the nation made choice of the 
most fitting memlier of that family to !« king. The king 
went through the formal process of election, his responsi- 
bilities were formulated in the coronation oath- and were 
enforced by the possibility of his deposition. 
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The Saxon king, then, though his dignity was great and 
his discretionary [xiwer wide, was not a hereditary 
monarch, as we understand the tcnn hereditary, was not 
supreme landowner, was not irresponsible for acts done by 
his command. 
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§ 2. The Xonnan king, his viinhters and Council. 

The position of the Norman king was very different 
from that of the Saxon, and this was partly the necessary 
result of a position acquired by conquest, partly the con- 
sequence of feudal ideas derived from the continent ^ 
Anxious as William I undoubtedly was to avoid the appear- 
ance of an adventurer and to figure as the rightful heir to 
the inheritance of Edward the Confessor, his title was 
established and upheld by force and arms. When resis- 
tance was overcome, the institutions of the land were at his 
mercy, and he used them as seemed to him most prudent 
for the security of his throne. 

Feudalism, which was liased on the holding of land 
subject to certain obligations of fealty and service, at once 
made the king the supreme landowner and invested the 
relation of king and subject with a contractual character, 
a right on the one side to service, on the other to protection. 
This new positiou of the king in relation to land had 
various effects. In respect of the great landownei's who 
held of the king it established a personal tie between him 
and tht'iii which tended to strengthen his hold upon their 
fidelity ami service; in respect of tlie ruyal revenue it 
made the king tlie iunuediate owner of all the unappi-opri- 
ated land of the community and the inheritor of every 
tenant-in-chief who died without heirs or forfeited hia 
land for miscunduct-; in respect of title to the Cix>wn 
the close association of the righta of the Crown with the 
ownership of hind tended to assimilate the descent of the 
Crown to the descent of an estate in land, and thus in- 

' To this one mn.v add thnt the Norman Duke wa« practicnlly absolute, 
lliDUgh he tti'lcd in tliu presence of a Council of barotis chosen by liimiclf. 
' ' L'ltimi h«n.>Je« nliixuonim aunt eorum domini.' Ol&nvill. rii. 17. 
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evitabiy increased the hereditary at the ex^ieuiiie of the 
elective character of kingship. 

But William was not content tliat thf feudal relation 
should exist only Ijetween himself and the tenanta-in-chief. 
He e^^tablished the rule that every man, of whomsoever he 
might hold hia land, should reserve his fealty ' to the king, 
and should owe to the king whatever military service was 
due upon his tief. Thus was created a direct relation 
between the king and every laiidownier in the kingdom, 
a relation far more precise than had existed when tlie king 
was regarded by the community as its i-epresentative 
merely. The great feudal lords could no longer call their 
vassals to arms on their behalf against tht' king, for their 
vassals were the king's men. The king did not lose his 
representative character; but the coronation oath on the 
one side, the undertaking to l>e faithful on the other, made 
up the terras of a contract in which the fidelity of the 
subject was the consideration for a promise of good govern- 
ment by the king. 

With these changes in the rehition of king and subject 
came changes in the character of the con.sultative body 
through and with wJiom the king profes-sed to act. The 
Witan, a.H I have said, represented, by a figiire of speech, 
the wisdom of the coiumunity. The Commune Connlium 
of the Norman kings was in theory, and, on state occasions, 
in practice, an assemblage of the feudal tenants- in -chief. 
The more limited circle of earls, liarous, and bishoiw who 
were consulted, or at any rate infonned, wjicn the king 
proposed to act, to legislate, or to tax, formed an inner 
group of habitual counsellor. In either case the qualifi- 
cation for memWi-ship was tenure : and if the Norman 
assembly represented anytlnng, it represented what we 
should now call the 'landed interest.' The time came, as 
we shall see in the Great Chai-ter, when the larger assem- 
blage of tenants-in-chief Wcame an important check upon 
the Crown ; but this was not yet. 

There came too, with the Conquest, a gi-eat change in 
the a«lmini8trative system. In the ill-compacted monarchy 

' (ilunvUl. ix, c. t. LittMoii, ii. c. i. 



of Englisli 
feudalism. 



The Com- 
munoCon- 
oiliitm 



more i 
pre8«nU-~ 
Uto than 
WiUUB. 




10 



THE PREROGATIVE OF THE CROWN Chap. I 



Ohanuiter 

■slraiion. 



The 

ynxon 
IniniBteni ; 



and tliu 
Normitn. 



The 
Juatioiar. 



Tlic Curia 
iind (he 
Ex- 
eb«qu«r. 



of the Saxons each shiru was a complete iKiiiiiDisbraiive 
unit vei'y slightly connoctinl with the central government. 
When the duties of a<lministnition became too heavy for 
the king to Jiseliarge tliem in person, no attempt was made 
to classify and divide those duties, to assign them to de- 
partments and create a statf to discharge them. The 
Saxon kingdom was divided into ealdoi-manries, and thus 
the tendency to di.snnion, inherent in the Saxon polity, 
was increased. The great offices of the household were 
merely decorative. The High Reeve of Ethelred, the sup- 
posed counterpart of the later Justiciar, is a shadowy and 
uncertain figure. The Chancellor of Edward the Confessor 
indicates, we may be sure, a liking for foreign customs, 
rather than a move in the direction of administrative 
reform. 

But under the system initiated by the Con<iueror, and 
more fully developed by Henry, justice and finance were 
dealt with as two departments of government, manned liy 
a staff of officials and superintended by the great household 
officers and by tlie ministers who now begin to assume 
definite functions — the Justiciar, the Chancellor, the 
Trea.surcr. 

When the king was abroad or absent from Curia or 
Exchequer he was represented by the Justiciar, primv^ 
pod regem in regno ; indeed the very existence of the 
office was largely due to the frequent absence of the king 
upon the continent. Moreover the Nonnan king dared not 
entnjst large powers to local magistrates. Where he had 
to delegate plenary executive powers, be delegated them to 
a representative of himself for the wliole kingdom : the 
very magnitude of the office made its holder a minister 
acting for the king, not a local potentate setting up in- 
dependent local jjowers. 

But the need to specialize duties became apparent as 
administrative re«[uirement« widened. A strong judicial 
stafT was needed to enforce the king's justice, and to 
make his courts more attractive to the suitor than those 
of the local or aeignorial jurisdiction. A strong financial 
statl' was needed to secure that good admiuistratiou should 
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he accompanied by a solvent Exchc(|uer, independent of 
the feudal liabilities of the tenants-in-chief. The two were 
so intimately combined — the profits and coats of asserting 
and administering justice and the incomings and out- 
goings of the Exchequer — that the same men acted in 
a twofold capacity. The justices of the Curia aat as barons 
of the Exchequer. The Chancellor was great alike in Curia 
and Exchequer. The Treasurer's duties and anxieties 
were so engrossing as ' hardly to be set forth in words '.' 
Thus the Curia and the Exchequer consisted of the same 
officers discharging diflcrent functions as justitiar'ii or 
haronee. But the Curia stood in closer relation to the 
Comimune ConcUiuvi, since both were courts in which 
the king sat to axlminister justice; nor is it possible to 
say that there was a difference of jurisdiction between the 
two. The functions of the Curia would seem to have 
been entirely judicial, while the gieat Council dealt with 
questions of general policy, with legislation, with taxation, 
and, above all, with the election to the Crown. 

In two ways these institutions are of permanent interest. 
The administration of Curia and Exchequer knit together 
local and central government. The justices of the Curia, 
itinerant throughout the land, declared and enforced the 
king's law, assessed and levied the king's taxes : the sheriffs, 
who remaine<l, as of old, the presiding officera of the Court 
of the shire, appeared twice in each year at the Exchequer 
to render account to the barons of the sums due from the 
shires. 

And again, we can trace the beginning of the distinction 
between the executive part of our institutions and the 
legislative or deliberative, when we find a great Council 
meeting for general legislative and political a-s well as for 
judicial buHine.s.s, while the permanent administrative staff 
is in constant session at the Curia and the Exchequer. 

For our present purposes the Curia is an institution of 
greater interest than the Commune Concilium. The Com- 
mune Concilium, even in its most developed form, as set 
forth in Magna Chaita, is only the feudal conception of 
' Dialogus de Scaccario, i. 6. 
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a law-making amJ taxing Ixxly; it ia not so mucli the 
parent as the feudal counterpart of the assemhly, repre- 
sentative of shire and town, wliich was calle<:l into being 
by Simon ile Montfort, wliieh was orgaiiiztil and per- 
petuated by &.lward I, which, renovated and adapte<l to 
modeni conditions by the legislation of the nirieLeentli 
century, exists as the Parliament of to-day. But the 
Curia, the administrative centre, is the germ from which 
have developed the departments of Government. Whetlier 
we regard it collectively as a Coujicil of the Crown, or 
whether we regard it as a group of officials— the holders 
of the new political offices created by the Norman kings — 
we can trace from it our E.xecutive of to-day. 

Thus we may say that the Norman monarchy, tliougli 
practically aUsolute, nevertheless maintained the form of 
counsel and consent, enlarged the area from which the 
Common Council of the realm should be drawn, and gave 
a definite qualification, that of tenure, to ita members; 
alx)vc all it created a strong central administration dis- 
tinguishable from the larger Council, and drawing togetlier 
by its vigorous action the local institutions of the country. 

§ 3. The Angevin kings. 
Kingship We have not yet reachetl Prei-ogative in the modeni 
century! * meaning of the term, liecausc Prerogative is the result of 
a definition more or less complete of royal privilege and 
power, and the age of definition has not yet come. The 
ill-organized Saxon community put itself into the hands of 
a king and a l»ody of non-representntive advisers for all 
but local pin'poHcs. Tlie Norman king tightened his hold 
on the community : he used the personal relation of feudal- 
ism, the moral Itond of society in the middle ages, to bind 
every landowning man to himself; he used the temtorial 
bond of feudalism to make him the ultimate lord of every 
man and the immediate lord of the great men of the king- 
dom; Init lie restrained the teiidencj' of feudalism to break 
up a kingdom into independent lord.-ihips ; and he did this 
by means of the vigorous administration which checked 
the growth of local jurisdictions and brought the central 
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power into close touch with local institutions throughout 
the country. And yet we can see that the community 
possessed the rudiments of a control on the use of royal 
power. The Commune Concilium does represent the feudal 
society, and it is a machine regularly coiiHtitut-cd, though 
not in regular working, for purposes of legislation ami 
taxation, ciiticism and control. 

And though it is true to say that until Parliament conies 
into existence we have not the means of di-fining, or even 
approximating to a definition of Prerogative, as we under- 
stand the term, yet l>etween the accession of Hem-y II and 
tlie Parliament of 1295 we can trace continuous progress, 
fii-st in the development and the definition of executive 
functions — in less abstiuct terms, the growth of depart- 
ments of government ; and next in the control or super- 
vision of the exercise of these functions Ly a l)ody more or 
less representative of the community. Three pointti in the 
history of the executive stand out prominently in this 
period of our history. The fii"st is the increase uf depart- 
mental activity in the reign of Henry II ; the second is the 
definition of royal power and the rights of freemen in 
Magna Charta ; the thirtl is the dawn of the conception of 
a re.sponsilile executive traceahle during the minority and 
through the reign of Henry III. 

Henry II found a nation wearied out with the miseries AJminw- 
of anarchy, and the nation found in Henry II a king witli unj^"" 
a passion for administration. Henry was determined toHwyH- 
make his law prevail throughout the land, hence his 
attempt to define the jurisiliction of the ecclesiastical 
courts in the Constitution of Clarendon ; his insistence in 
the Assize of Claiendon that no franchise or local juri-s- 
dictiou should exclude his sheriff from entering therein ; 
his requirement that his writ should initiate every suit 
relating to the freehold. All this needed a development of 
the judicial .system, and we find this effected in two ways, 
from above, and from below. 

The royal administration of justice was strengthened and Tho 
elaborated by the system of itinerant justices constantly System 
modified throughout the reign, and surviving to the present 
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day in the modern system of circuits ; and further by the 
severance from the general work of the Curia of a body 
of judges who were to fonii a pcnuanent court m ictwo, to 
hear all complaints, and to reserve cases of special difficulty 
t-o be heard by tho King in Council. 

But the royal administi-ation of justice was further 
strengthened by its connexion with local machinery, the 
twelve lawful men of the hundred and four of the town- 
ship who presented criminals to the king's justices, and the 
jury of sworn recognitors selected by the sheriff, who 
determined questions of fact as to the right to the freehold. 
Everything was done to make the King's Courts and the 
royal justice more attractive to the suitor and to enlarge 
their jurisdiction and increase their business at the expense 
of the local, or communal, and the seignorial or feudal 
courts. The same system prevailed in finance. New forms 
of taxation needed a better organized system for assess- 
ment and collection. Such a system was worked out by 
a further development of official machinery, and the em- 
ployment of a local jury to determine local liabilities, 
bringing local and central administration into yet closer 
connexion. In the use of a representative juiy to settle 
the liabilities of the locality to the central government we 
see the beginnings of the repi-esentation of the Commons 
for the gi-ant of supplies to the Crown. 

Tlie growth of the official staff indicates the increase of 
departmental business, and the details of administration 
pass beyond the immediate control of the king, even of 
a king so busy and so acute as was Henry II. 



Tlie Great 
Chart <>r 
defines 
rights. 



Next in order of time comes Magna Charta. The 
promises of the Coronation oath were vague and general : 
the terms of the Charter are precise. Many things have 
been read into the Charter of which its frnmens never 
dreamed, Provisions which dealt with immediate griev- 
ances, or were limited by the conditions of the time, came 
to be expanded in interpretation until they embodied those 
principles of constitutional freedom which were at issue 
in the seventeenth century. But after making all due 
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allowance for the exaggeration of political enthusiasts the 
Charter stands out as a fonnulatetl definition of liberties to 
which every freeman could refer for proof of his right to 
freedom from arbitrary taxation and arbitrary punishment. 






* 



Lastly, we find in the reign of Henry III the beginning 
of our modern ideas as to the relation of king to minLs- 
ters, of ministers to the Common Council of the realm. 

Tedious and inconclusive as are the struggles and 
bickerings which make up the history of this reign, its 
constitutional results are of great interest, quite apart 
from the development of the representative system by 
Simon do Montfort. 

Out of the Curia of the earlier period proceed on the one 
hand specific departments of government and a<.lminis- 
tration, on thu other a IxHiy of councillors through whom and 
with whose advice the king acts in matters of state. The 
Chancery, the Exchequer, the Common Law Courts separate 
from one another. The Exchefjuer ha.s its own Clvancellor to 
aid and check the Treasurer. The Coorta acquire different 
jurisdictions administered by difl'erent bodies of judges. 
The Chancellor affixes the gi-eat seal to formal manifesta- 
tions of the royal will, wliile the secrefcariai portion of his 
duties passes into the hands of the kings secretary, an 
official who from humble beginnings is to develop ulti- 
mately into the Secretary of State. 

As the departments of government begin to assume 
definite shapes, the circle of royal advisers with whom 
questions of general policy are discussed and determined 
acquires a distinct character. The infancy of Henry III 
brought into existence a Council ditlerent on the one hand 
from the Common Council of the nation, and on the other 
from the central group of administrators. This Council, 
intended in the firet instance to conduct the affairs of the 
kingdom while the king was a child, outlasted the tem- 
porary needfi to which it owed its origin, and became a 
permanent and striking feature among our institutions. 
From this period some modern principles take their rise. 
The respou.sibility of miuisters for the acts of the king 
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dates from the time when the child Henry was the 
nominal head of executive govornment'. With the respon- 
sibility of niiniatei-a comes the rule that ' the king can do 
no wrong.* 

Then again there aiiDse witli the conception of a respon- 
sible ministry a desire on the part of the larger assembly, 
the Great or Common Council of the realm, to control the 
choice and the action of t!ic king's ministers. This Council 
had chosen the regent a)id those who were to act with him 
on the death of John, and it would seem that tlie bai"onage 
were not willing to forego the position which they then 
assumed. Of this the Provisions of Oxford (1258) Ijear 
evidence *. It is true that this claim was made by the 
barons on behalf of their order, and not for the Common 
Council as representing the community at large ; but con- 
cessions thus made and rights thus acknowledged could 
readily be adapted to the larger and more representative 
body which shortly came into existence, and i*easserted on 
its behalf. 



Increttse 
ol royal 



Section III 

PABLrAMENT AND PbEROOATIVE 

§ 1. Llmiiations on royal action. 

It may be said that the definition of Prerogative begins 
with the existence of Parliament. In spite of the negli- 
gence or the errors of the lat^'r Angevin kings the tendency 
of political life was towards the growth of royal power. 
The feudal king had ceased to regai"d himself as the official 
representative of the comnuinity. The Saxon king had 
been more than this : the dignity of a long pedigree and 
the sentiment of the comitattis combined to invest his 
position with a reverence which does not attach to an 
elected chairman or president. 

Feudalism enhanced the power and the position of the 
Crown by introducing something more both of moral and 

' Stubba* Const. Hiat. ii. 41. (I 171.) 
' Il»id. ii. 76-78. ;S 176.) 
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legal force into the relation of king and subject. The by iho 
sentiment of fidelity due fruui the vassal to his lord relatton • 
strengthened the loyalty due to the king. The rule of the 
Conqueror was maintained that no man might swear 
fealty to his immediate lord without reserving the fealty 
which he owed to the king ; and to the mind of the 
middle ages the rebel was not merely a disturber of the 
public peace ; he was a traitor to the loitl whose man he 
had sworn to be. Then too the legal aspect of feudalism 
was a practical service to royalty. The king, who held 
the royal domain, was entitled to the services of his 
tenants by precisely the same right as the tenants-iu-chief 
and lesser landowners held their lands and were entitled to 
their services. And since it was the tendency of feudalism 
to connect jurisdiction with land, to bind tlie feudal tenant 
to suit and service in the lord's court, the king's title to 
inherit the Crown lands, to hold them, to demand the 
services due to him, t-o bu .supreme landlord, and, as keeper 
of the peace of the community, its supreme judge, came to 
be regarded as a proprietary right. But this right was of 
exactly the same chanicter in its relation to the t«nant8-in- 
chief as their rights were in relation to their vassals, and 
80 the interests of the feudal society were to some extent 
enlisted in the maintenance of the rights ol' the Crown. 

To the strength given by feudalism to royalty we must by eecle«i- 
add the sanctity attached tu the kingly office by the ganttion. 
ceremonial of coronation and the voice of the Church. The 
king was not merely the chosen of the people, he -was 
the anointed of God. Besides all this, the king, if ho was 
a capable man, was the strongest man in his dominions ; 
he had the machinery of ail ministration at his disposal, 
and could prol«ibly at any given time command more 
money, and put more men into the field, than any one of 
his barons. 

It is, then, small matter for wonder that men had come to 
forget, if indeed they had ever clearly realized, that the 
king existed for certain purposes necessary to the com- 
munity, as its representative in the maintenance of internal 
peace and order, of external dignity and security. The 
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promises of the Coronation oath and the detinitions of the 
Givat Charter were evidence, and not much more, of the 
duty of the king to goveni according to law and to ol>serve 
those limitations on royal power which the Charter pre- 
acrihed. The rights of the king as law-maker, judge, and 
administrator were, no doubt, limited by the cuatomary 
inile that he must act through and with his Council : but 
these rights had come to be regarded as inherent, not 
delegated: just as the hereditary character of the title to 
the Crown grew at the expense of the elective. And while 
the conception of the kingly office tended to grow in 
majesty and force, the Council varied greatly in efficiency 
as a restraining power : sometimes its compowition was 
settled by a powerful baronage designedly as a check upon 
the king : sometimes a strong king would form a Council! of 
royal nominees, new men on their promotion, who were 
merely exponents of the royal will. 

Something more than this was needed to enforct^ the 
theoretical limitations on the power of the Crown, and to 
make the king the true representative of the natiomil will. 
The Commune Concilium, jva contemplated in s. 14 of the 
Charter, was not a rcpreaenttitive assembly ; practically it 
consisted of the tenants-ia-chief : it was not summoned for 
general purposes of counsel and consent ; the king only 
undeitook to summon it in the case of a special demand 
for aid or scutage maile upon the feudal tenants : it had 
no control over the action of the executive unless such 
a demand was made and terms could be obtained for com- 
pliance. Where this assembly was in a position to make 
tenns with the king its interests were not bound up with 
those of the community, tlicy were the interests of the class 
of landowners who held of the Crown. And at Ijest the 
Concilium of the Charter was merely an expansion of the 
Council with which the king habitually acted, an executive 
and deliberative body temporarily enlarged for a special 
object. 

To define the prerogative of the Crown a force was 
needed which should l^ distinct from the executive, em- 
bodied iu an assembly which should represent the com- 
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raunity in its entirety, and possessed of means for ultimately 
putting constraint on the royal will. 

Such a force wbh found in Parliament as constituted by Source 
Edward I ; an assembly represcntjitive of the clergy, l>aron- ^"^["' 
age, and commons, the three estates of the realm ; and the power, 
constraining power which it possessed was the power of 
the purse. The king's revenue was insufficient to meet the 
needs of the State ; the necessary supplement to this income 
could only be obtaineil by the gootlwill of the community ; 
and the community of the thirteenth century might be re- 
garded as fairly represented in the Model Parliament of 1 295. 

Parliament was not slow in aijserting its powers. In the Claims 
right to tax, to make laws, to choose the ministers of the ^* ^J"* 
king it claimed to have a concurrent if not a dominating 
voice. 

Time was needed to show the insufficiency of a bare 
insistence on these rights. It was not enough to be 
a necessary party to taxation unless Parliament could 
determine the nature of the expenditure to be incurred, and 
could ensure that the money granted was spiont on the 
pui-pose for which it wa.s voted. It was not enough to be a 
neceasary party to legislation, unless the Courts by whom 
laws were interpreted were free from the influence of the 
Crown. It was not enough to appoint the king's ministers 
unless Parliament could exercise some control over their 
action. 

The appropriation of supply and the audit of accounts, 
the independence of the judge.s, and the whole theory of 
ministerial reKpoasibility , arc constitutionahiuestions which 
evolved themselves and were settled after centuries of 
political strife or discussion. They were very dimly realized, 
if at all, by the Parliaments of the thirteenth and four- 
teenth ccnturie-s. The right to tax and the right to legis- 
late form part of the history of Parliament. But the 
insistence on the right of Parliament in the.se respects was 
effective, if indeed it was not easential, for the limitation 
of the discretionary power of the Crown in the choice of 
Ministers, in the determination of general policy, in control 
over the details of administration. The first struggles 
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The king's begin ovcr the choice of ministers. This becomes more 
discrcuoii, i„ypnvtant to the king as the sphei-e of administration 
becomes wider and its details more complex. 

The claim made by the Commune Concilium in the 
reif^n of Henry III, and by the magnates iti the reign of 
Kdward II, to have a voice in the nomination of the king's 
ministers and to conti-ol their action, was revived by 
Parliament in ] 371. when the old age and faihng powei-sof 
Edward III and the minority of Richard II had given 
increased importance to the executive powei-s of the Council. 
The Commons desired to control these executive powera by 
securing the nomination and election in Parliament of the 
chancellor and the lord privy seal, through whom chiefly 
the royal will was expres-sed ; of the tresisurer, who was 
roa|K)n.sil>le for tlie public income and expenditure; of the 
chamlverlaiii, whose official duties were varied and impor- 
tant ; and of the steward of the household, who was 
responsible for the economy of the Court and the mainten- 
ance of the royal state. 

But in 138.5 Richard refused point-blank to name his 
intended ministers to the House of Commons; and the 
nomination of mintaterB in Parliament does not recur 
in his reign. By requiring an au<lit of accounts the 
Commons endeavoured to enforee ministerial responsibility 
and the right use of pulilic money. By the process of 
Impeachment' they dealt with such political otfenccs as 
were outside the ordinary course of law, 

But very early in its existence the House of Commons 
seems to have become aware that for the control of the 
Crown in administration it was of supreme importance to 
secure the independence of the Courts and the publicity of 
judicial procedure. 

The king might delay a cause or withdraw it iroia the 
Courts by writs iasued under his lesser or privy seal ^, or 

' Sco Part I : Parlianient, cli, x. { a. 

' aS Etl. I, 0. 6. No writ concerning Uio Cotninon Law vraa to go out 
under tbe little seal. 

a Ed, III, c. 8. Neither great nor little 6ea1 ihould be uaed to delay 
common right ; if eo used the justices ahould p»j no attention to 
luoh commaDdm«Qta. 
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he might grant charters of pardon so wide in their terms 
as to amount to a dispensation to commit crime. These 
were the earliest grievances, and they were dealt with by 
Statute \ 

Or a man might l>e summoned 1iy writ of subjhyeiva 
liefore the Council, where the king contiimcd to preside 
after he had ceased to sit in the King's Bench. The 
powers of the Council were undefined and arbitrar}', and 
its procedure differed in many respects from that of the 
Conwiiou Law (.'ourtH. It was in vain that thu Commons 
sought to destroy this jurisdiction or to control its exercise \ 
It developed in spite of the Statutes and the protests of 
the fourteenth and fifteenth centuries until opposition died 
away, to return with conclusive effect in the legislation of 
1641. 

But the instinct of the Commons was a time one. The 
prerogative must be limited by law if it was not to be 
limiteti l)y force, and legal restraints were of no avail if the 
king couhl constitute or control the Courts which inter- 
preted the law. 



' a Ed. Ill, c a; 10 Ed. Ill, »t. i, e. a ; 14 Ed. Ill, c. 15; 13 Rie. II, 
■t. 9, c. t. 
' Statutes oa thU subject are numerous. They begiu with generalities. 
5 Ed. Ill, c 9. None ahnll be attached or forejudged conlmry to th« 

Great Charter or the law. 
aB Ed. Ill, e. 3. None to be p'lt out of hia land» or imprisoned, diain- 
herited or put to death but by due process of Iniv. 
Then they beoome more explicit. 

43 Ed. Ill, c. 3. No mnii to be made to answer before the King's 

Council on aocusation to the king without preseiitnient before justice 

or matter of record, or by due process and writ originn] according 

to the law of the hind. 

4 Hen. IV, c. 33. No man to be brought before tlif King's Council or 

)fi7ig Aiinu«</ after judgment given in the Common Law Courts. 
15 Hen. VI, c. 4. The writ of SKtpotna only to be i!>sued after security 
given for uoiits. 
The protests of the Comuous are very numerous ; but if iv petition waa 
in the Brst instance addressed to PHrliauieiit they wore not unwilling that 
it should t>e referred to the Council. lu 14 Ed. Ill, u. 5, they legalize such 
reference in case of dehiy of justice ascertained by a committee of five (one 
bishop, two enrU, and two tuirons), and in 31 Hen. VI, 0. a, they gav« 
power to the Council to deal in a summary way with gri^t offenders 
against public order, saving in a somewhat InefTectual proviso the right* 
of the Common Law Courts. 
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$ 2. The Lancasti'iane, 

The growth of the collective powers of the Council is, 
constitutionally, not less important than the growth of 
individual departments of government. In the reign of 
Richard II it had ' liecorne a power co-ordinate with the 
king rather than sulxjrdinate to him, joining witli him in 
all business of state, and not merely assisting but restricting 
his action '.' In this capacity it is recognize*! by the 
Commons, who, early in the reign of Henry IV, ask that 
the Lords of the Cowncil, as well as individual ministers, 
should Iw nominated in Parlian5ent(i404), that they should 
be properly paid for their services, and that the procedure of 
the Council should be settled by fixed rules (1406). In every 
department of the executive, it was the duty of the Council 
to advise the Crown ; and there soon follows the assumption 
by the Council of judicial jKiwers which to some extent 
supplemented, to some extent superseded, the action of 
the Courts. 

During the infancy of Henry VI the Council added to 
its consultative functions those of a Council of Regency ; 
and during this time it was nominated not merely in Parlia- 
ment but by Parliament. On the attainment of his majority 
by the king, this practice ceased ; the Commons relaxed 
their attempts at control, and the Council liecame the 
nominees of the Court. Under the weak rule of Henry VI 
the commoners and men of business became fewer at the 
Council Board ". Great lords of the Lancastnan side took 
their place, and the powers lx)th of the Commons and of the 
Council at this period increased at the expense of the 
personal influence of the Cix)wn. But this limitation of 
royal power and influence was not accompanied by the 
practical advantages of good go\'crnmcnt. 

The Couunons had acquired an increased and extensive 
control over taxation and legislation, and by the practice of 
impeachment they could strike an individual minister, but 

■ Stubbs, Const. Hist. iii. 947. 

' Fortescue on the Governiinco of England, ed. Plnmmer, p. T46 ; and 
we Mr. Pluuimer's note, pp. 395, 396. 
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as yet they had not learned to use this power so as to keep 
a steady and consistent criticism at work on the action of 
the executive, 

Tlie Council had become a committee for the discharge of 
executive functions, irresponsible, except in so far as respon- 
.sihility was secured by the royal power of appointment and 
dismissal, and by the possibility that the Commons might 
exercise in individual cases their right to impeach. The 
range of duties undertaken by the Council was practically 
co-extensive with the powers of the Crown. In judicial 
matters the complaints that the Council interfered with 
the action of the Common Law Courts continued for a while, 
but cease after the reign of Henry IV ', The lawlessness 
of the country, and the diEBculty of obtaining justice by 
the ordinary pi-ocedure of the Courts when great lords set 
the common law at nought, may well have reconciled the 
Commons to the intervention of the Council. 

In truth at this time we get an outline of constitutional 
government which seems to disappear when we look into 
details. The king reigned by a strict Parliamentary title ; 
the House of Commons had acquired a control over legisla- 
tion and taxation*; the royal Council was exercising with 
apparent vigour the administrative powers of the Crown ' ; 
and yet ' the Treasury was always low, the peace was never 
well kept, the law was never well executed ; individual life 
and property were insecure ; whole districts were in a per- 
manent alarm of robbery and riot*,' This local anarchy 
was wrought by great and rich nobles with the bodies of 
armed retainers who had followed them in the French wars, 
and now wore their Livery and were maintained by their 
lx»unty. The ordinary course of justice was impotent 
against these men : the king himself could scarcely resist 
any combination of them. The Wars of the Roses were 
a sequel to the long disorders of the fifteenth century. 
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■ Stubba, Const. Hikt. iii. 959. 
* Ibid. fl55. 



* Ibid. 350. 

* Ibid. 970. 
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§ 3, The r-iM^ore. 

From the conclusion of the Wars of the Rosea to the 
time of the Stuarta, from Fortescue to Bacon, the minds of 
politica! thinkers, practical or theoretical, seem to have 
tnmed towards the construction of a strong administration. 
Not only had the turmoil of the dynastic struggle created 
a longing for peace : the preceding disordei-, and the in- 
security of life and property which was not inconHistent 
with great constitutional p>rogreiss, matle men realize that 
an increase in the power and influence of the House of 
Commons was not all that was needed to make a nation 
prosperous and free. 

The constitution of the king's Council for purposes of 
administration was the problem .set to himself hy Sir John 
Fortescue, who trouViles himself little a-s to the relations of 
Parliament to the servants of the Crown, but much as to the 
organization of the executive. The distHbution of the work 
of the Council received much attention from Henry VIII 
and Edward VI ; the course of its business was regulated : 
the precedence of it.s important nieml>ei-a determined by 
Statute: committees of the Council were formed for special 
pui'poaes or for attendance upon the king. 

And since the great nobles had been reduced by the 
Wars of the Rases in uumbei^s, power, and prestige, the 
Council po88ea.sed no members of such individual weight or 
importance as would enable them to resist the royal will. 
It was an administrative machine of vast power, entirely in 
the hands of the Crown. 

The period fancifully styled the New Monarchy, the 
perio<l during which the Crown stands forth in active 
personal government more distinctly than at any time 
since the reign of Henry II, was at once the outcome of 
the executive weakness of the Lancastrians, and the source 
of the violent collision of Crown and Parliament under the 
Stuaiis. But it should be remembered that the people 
were as willing to be governed as the Tudor kings and 
queens were able and willing to govern, and that through- 
out the reign of Henry VIU Parliament seemed ready to 
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confer upon the Crown any powers which Henry VIII 
might be pleased to ask. 

Henry borrowed money without consent of Parliament, 
b\it he obtained from Parliament a release from the obliga- 
tions incurred to the lenders. Parliament gave him the 
power of devising the Crown, enabled him to issue Pro- 
clamations which should have the force of law, and enacted 
that a king, when he reached the age of twenty-four, might 
repeal anj' statutes made since his accession; above all, it 
was Parliament, embodying the acts of Convocation, that 
made the king the legal head of the national Church, and it 
was Parliament that passed the many acts of attainder 
which give a tragic colour to the concluding years of this 
reign. 

In two respects we see the Crown in the reign of 
Henry VIII developing a policy and exercising powers 
which became fonnidable when, as happened in the suc- 
ceeding reigns, individuals began to desire a free expression 
of opinion on matters affecting Church and Comiuonwealth, 
and when Parliament revived its interest in public atiairs. 
One of these developments of executive power is manifested 
in the judicial action of the Council. The administration 
of the Common Ijiw had been committed to the three great 
Courts, the King's Bench, the Common Bench, and later to 
the Exchequer. The imperfections of the Common Law 
were supplemented in the Chancery, wliere the Chancellor 
was the mouthpiece of the king's grace, but the indefinite 
residue of the judicial powers of the king was ailmiuistered 
by the Council. Of the obscurity which overhangs the 
growth of these powers, and of the relations of the Council 
and the Star Chamljt^, I will speak in a later chapter. Here 
it is enough to note the compass and detail of the judicial 
work which the Council is found to be doing when, after 
a long gap in its reconls, we can once more follow its action 
in the reign of Henry VIII '. 

' No rogular reoord of the proceedings of the Council is extant Wtweon 
1435 and 1540. As to the variety of Judicial biiRiness transacted by the 
Council in the reign of Henry VIII, see Proceedings and Ordinaneen of 
the Privy Cuuncil, toI. vii. p. xxv. 
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Tliese powers do not seem at first to have been de- 
signedly exercised l>y the Crown at the expense of the 
liberties of the subject. The Common Law Courts were 
costly and difficult of acceas to poor men, they were not 
always effective against rich or powerful wrong-doers ' ; 
conspiracies wliicli survived from the dynastic wars needed 
to l>e met hy pmmpt and secret action; ecclesiaatical 
changes, and the growth of a Press, raised new questions 
to which existing rules of law supplied no answer. 
Petitions for redress of grievances were laid before the 
Council; often it was only here that justice could be 
obtained speedily and at small cast by the poor; often too 
it was only here that justice could be obtained at all by 
the weak. It was only by degrees that the Court of Star 
Chamber became a Court for the restraint by an arbitrary 
procedure of the free expression of opinion on political 
subjects, that it enforced illegal proclamations by un- 
authorized penalties, that it no longer supplemented but 
interfere*! with the ordinary coui-se of justice in the Courts 
of Common Law. 

Thus the jurisdiction of the Council, dangerously in- 
definite, but on the whole salutary in its exercise under 
Henry VII, had become a formidable engine of oppression 
before the death of Ehzabeth. 

And, secondly, Henry VIII began the practice of in- 
creasing the numbers of the House of Commons by 
additions to the constituencies, a policy which was de- 
veloped, in the hands of his successors, by a free use of 
the prerogative in granting charters to towns. 

The statutory requirement that a member should l>e 
reiiident in his constituency had fallen into disuse'^, and 
a seat in Parliament had not yet l.>egun to be an object of 
ambition. Henry VIII had therefore no great difficulty 
in procuring the election to the House of Commons of 
many members who held places at the pleasure of the 
Crown, or wlio hoped to obtain such places, or who for one 
reason or another were willing to vote as the king or his 

' Collectane« luridicn, vol. ii. p. 14. 
' See Part I : Parliament, pp. 87, 319. 
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minister might direct. The successors of Henry VIII* 
were not content to rely upon influence over existing con- 
Btituencies; they issued WT-its of Hummon8 to boroughs 
which had never heretofore sent meml)ers, a process 
followed tisually by a chai-ter of incorporation, conferring 
upon the borough the pnvilege of sending uicmliers, and 
regulating the rights of election. In this way the nunil>ei-s 
of the House of Commons were increased liy more than one 
hundred members in the reigns of Edward, Maiy, and 
Elizabeth, and the growing independence of Parliament 
was sought to be restrained by a larger infusion of nominees 
of the Crown. 

The raising of loans without consent of Parliament, tlie Preroga- 
exercise of a wide and indefinite jurisdiction thi'ough the 
Privy Coiuicil, and the acquisition of a Parliamentary 
influence by an increase of the representation and by the 
introduction of placemen and courtiei-s into the House of 
Commons, constitute the chief exercise of prerogative in 
the reign of Henry VIII. Many deeds undoubtedly cruel 
and unjust were done, and laws were passed which placed 
ft dangerous power in the hands of the Crown ; but to these 
matters Parliament was made a party, and the blame must 
Ihj divided in such pi-oportions an the student of history 
may see fit between a king who loved his own way, a com- 
plaisant legislature, and a people which was willing to 
forego some measure of constitutional libei"ty for the sake 
of order and peace. 

Under Edward VI and the Tudor queens the jurisdiction Under 1 
of the Council pressed more heavily upon freedom of' 
opinion, and the franchise was conferred upon boroughs 
which were never intended to exercise an independent 
choice of memliers. Yet, in spite of the exceptional iuHu- 
ence and control which these monarchs exercised in Council 
and in Parliament, we find that a complicated machinery is 
growing up which needs t<> l.»e put in motion before effect 
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' The constituencies added by Hcni-)- VIII, t}iou|jli con!>idei-nbIe in 
nuint>«r, were places which might re.i8onably demand reprei«entation : 
Cheithire and Cheater, Monmouthaliire and Monmouth, the towna and 
•ounties of Wales. 
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can be given to the king's decision in the detail of adminis* 
tration; Iii.s will ia all-powerful, but it must be expressed 
through his servants. Edward IV had l>cen told already 
that he could not effect an arrest in person ', and James I 
had to learn that the king could not sit as judge in his own 
Courts*. An Act of Henry VIII' requires the concurrence 
of three of the king's servants for affixing the great seal, 
and the recorded Acts of the Council in the reign of 
Edward VI make various provisions as to the official 
signatures necessary to authenticate n document signed 
under the king's own hand*. It was held in Elizabeth's 
reign that a royal order was not a sufficient authority for 
the issue of the royal treasure '. 
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§ 4. The Stuarts, 

When James I came to tlie throne it wjia no longer easy 
to manage Parliament as it had been managed by tlie 
Tudors. The House of Commons had questioned some of 
the adilitions made by Elizabeth to the representation. 
It took an early opportunity of disputing the right of the 
Crown to interfere in elections or to determine disputed 
returns. The Stuarts did not venture to use to any extent 
the prerogative which the Tudors had .so freely exercised 
of summoning 1x>rough.s by writ or conferring the right to 
representation by Charter. The additions to the repre- 
sentation made in the reign of James I were in almost all 
cases revivals of right* fallen into disuse. But James I 
and Charles I raised other and bolder iasues. The judicial 
powers of the Privy Council exercised in the Star Chamber, 
and the power of appointing and dismissing at pleasure 
the judges of the superior Courts, enabled the Crown to 
nterfere with the freedom of the subject, to legislate and 
to tax in defiance of statutes passed in earlier times, in 
lefiance even of the Petition of Right, which was aimed at 
existing encroachments of the Prerogative. 



' Coke, Insf. ii, p. i86. 
' 97 Hen. VIII, c, 11. 

* Acliiof the Privy Council, Hi 366, 411, 50«>. 

* 1 1 Coke, R«p. p. 9a. 



'19 Coke, Rep. p. 64. 
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It is possible that the difficulty of managing Pai'liament 
or increasing the number of its members may have imluced 
the Stuarts to fall back upon unparliamentary motho<Ls. 
But the circumstances of the time offered some justification 
for thesic methods. The decay of feudalism left men in want 
of some theory of political duty which Hhould supply the 
place of the feudal bond, and the Reformation, which 
broke up the unity of Western Christendom, created the 
new problem of a national Church. The theory of the 
divine right of kings offered a solution of the.se difficulties, 
and it was eagerly embraced by the Stuarts and accepted 
by many of their subjects. Under the Tudora a desire for 
settled government had reconciled men to encroachments 
on liberty of person and security of property, and had 
encouraged the king to use the royal powers with freedom 
and Iwldness. 

But those powers did not rest on imagination only : they 
had a tirui basis in t!ie control which the Crown pasaessod 
over the course of law. 

So long as. the king could use the indefinite jurisdiction 
of the Star Chamber for the infliction of punishments for 
political offences, it was pos.sible for him to issue proclama- 
tions Avhich would be enforced by fine or iniprlsonnient in 
the Star Chamber, although disobedience to them might 
not constitute any offence recognizable by the Common 
Law Courts ". It is true that the use of this power by 
James I led to a precise definition by Sir E. Coke of the 
legal effect of such proclamations, a definition which, as 
I have elsewhere pointed out, is the locus claaaUuts for the 
statement of the relations of Parliament and Crown in 
the making and enforcement of law ^. But so long as the 
Star Chamber was available for the enforcement of pro- 
clamations thei-e existed a judicial power residing in the 
executive, limited by no settled rules, exercisable at the 
royal discretion, and alleging the interests of government 
as the gi-ound of its exercise. 

Nor did the king's control of justice stop at the Star 

' Gardiner, History of England, vlii, 73, 77. 
* Part I : Farliameot, p. 994. 
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Chamber. He hnd an absolute power in the appointment 
and dismissal of judges : the judicial bench was, as to 
tenure of office, at his mei"cy; witliout exaggerating 
charges of corruption and subserviency, it is plain that 
self-interest as well as the traditions of a hundx-ed years 
would lead the judges to take a bitHul view of the extent 
of their master's prerogative. And the course taken by 
the judges went far lieyond mere latitude in the inter- 
pretation of the law ; it led them to a point at which 
the sanction and validity of the law might be called in 
que-stion. 

When a subject refu.sed to pay a duty imposed or a tax 
levied without consent of Parliament, the Courts, if they 
did their iluty as we understand it, were bound only to 
consider whether there was authority by Statute or at 
Common Law for the deinanil made by the Crown. If 
an emergency uecesaitated the raising of money without 
the consent of Parliament, the Courts were not concerned 
witli the existence of such an emergency; their business 
was to interpret Statute and Common Law. Imminent 
peril might justify the Crown in ovei*8tepping its legal 
powei's, but the justitication should be recognized, not in 
a decision by the Courts that in such cases as he might 
consider to ^^o uf national emergency the law did not bind 
the king, but in an act of indemnity passed by Parliament 
to relieve those who had done the royal bidding in breach 
of the law. 

Ncvertheletis, the jutige.s of James I and of Charles I 
were for the most part of the opinion of Bacon ^ that their 
business was not merely to declare the law but to support 
the government. Acting on this theory they developed 
a doctrine of the discretionary prerogative which virtually 
set the king above the law. If, whenever a subject re- 
sisted an illegal demand, the Courts held that the demand 
was justified by a discretionary power resident in the king, 
they reduced themselves to a choice of difficulties. Eiither 
they must consider the circumstances of each case, must 
determine whether the use of this discretionary power 

' Qardiner, ii. 191 ; iii. a-8. 
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was nee<led, auid so must assume the delibei-ative functions 
of a Council of the Crown, or they must leave it to the 
king to say wht;n this power should Ije used, and in that 
way must set the Crown above the law. 

The last was the course whicli thu judges adopted V and iu 
They thereby made the king imlependent uf Fadiaineut so '^**" * 
far as revenue was concerned. Nor did their action affect 
revenue alone : all attempts to define the prerogative by 
rules of law were rendered nugatory when the Courts held 
that it was of the eseence of prerogative to decide whether 
or no the law of the land should be observed. The powers 
in respect of legislation which the StAr Chamber gave to 
the king, by the enforcement of proclamations, contrary 
to law, the Common Law Courts gave him, and as little in 
accordance with the rules of law, where the monoy, or t!xe 
liberty, of the subject were concei-ned. 

The Long Parliament took away the jurisdiction of the Effect of 
Privy Council in civil and criminal matters, and in so doing p^^ji^,'"* 
struck ort' a fontiidablc branch of the royal prerogative. ni<J"t i 
It also in unmistakable tenna precluded the king from 
raising money without consent of Parlian>ent. But the 
episoile of the Commonwealth did far more than legislation nnd«'f ihe 
could do to atil-ct the powers of the Crown as then existing, ^"'^j"^""" 

The prerogative of the English king had not rested on an 
armed force for its maintenance, but on custom and respect 
for law, and to some extent on imagination, and an accep- 
tance of the existing order of things as a part of the scheme 
of nature. The issue of the war Ix'tweeu King and Parlia- 
ment showed that there was no such miraculous attribute 

'■ ' In oases touching thv prerogativo, ibe judgement shall not bo accord- 
ing to tbo rules of Common Law.' 

'The king's power is twn-fuld, ordinary and absolute . . . The abaolule 
power of the king is applied for the general l)onoQt of Ihu people, ami is 
uUut p<9*iii, as the people ij the body and the kiug tho hoad ; and as the 
constitation of the body varies with time, so variuii this absolute law, 
according to the wisdoni of the king, for the common good.' Judgement 
of Court of Eichequer in Ball's case, a St. Tr. 371. 

'That wUicli is now to bo judged by us is, whether one committed by 
the king's authority, no cause 0/ cummitmtnl being sti forth, ought to be 
delivered on bail, or to bo rumandud to prison.' The Court of King's 
Bench held that one so committed ought nof to be delivered. DarmVt caae, 
3 St. Tr. 1. 
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in the prerogative as would enable the king and his 

followers to resist superior numbers or superior organiza- 
tion. The nation learned that, in the last resort, force 
could keep the king within the bounds of law unless he 
had a greater force at hi.s hack. This greater force, now 
that feudalism hud passed away, was represented by 
a standing amiy. The right to maintain a standing army 
became a practical ijuestion from the time of Cromwell. 

And thero remained within the limits of law a formid- 
able weapon,— the king could still dismiss the judges at 
pleasure. No attempt was made by Charles 11 to use this 
power in order to rai.se money : it would have been 
dangerous here to trifle with the stringent legislation of 
the Long Parliament, and Charles, alike from levity of 
temper and practical clevernes.s, was disinclined to run 
risks or to disturb his enjoyment of life for a mere ex- 
tension of the powers of the Crown. The corruption of 
the House of Commons and the establishment of a system 
of Pai'liaiiientary iulluence wei'e a safer and more effective 
way of getting what ho wanted. When this failed he used 
his influence over tiie Courts to attack the charters of the 
boroughs, and the charters, when forfeited or surrendered, 
were i-emotlelled so aa to secure the ascendancy of roytd 
will in the choice of members. When the unhappy James II 
desired to get rid of the Statutes pa.s.sed for tlie security 
of the English Church, the powers of the Crown over the 
judges were again used to obtain a judicial sanction for 
illegal acts, The king desired to dispense with the operation 
of a Statute and to do so with tlie sanction of the Courts 
of law : he raised the question by metina of a suit brought 
against the man in whose favour the dispensation was 
given, and secured such a decision £is he desired from 
a Bench reconstituted for the purpose ^ Nor was he 
content with the misuse of the dispensing and .suspending 
powera : the Commonwealth had taught him the importance 
of s standing army, and a standing army was in course of 
creation when the Revolution came upon him. 

The Bill of Rights recited all the outstanding points of 
' Otiddtn V. Halen, 9 Sliower, 375. 
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dispute between king and subject, the right to maintain a Tiie Bill 
standing anny among otheiTj, and decidetl them against " "'K''^*- 
the king ; and the Act of Settleuieut took from the king 
the last of the prerogatives which enaljlcd him to interfere 
with t!ie courae of the Uounnon Law, or to override Statute, 
when it provided that the judges should hold their office 
during good behaviour, but might be dismissed upon address 
of both Houses of Parhament. 

Henceforth the theory of divine hereditary right lived 
on only in the imaginations of tliose who nvingled politics 
with romance. The Crown becomes the official i-epresenta- 
tivc of the community, to carry out its wiahes so far as 
they ai'e expressed or can be ascertained. 



Section IV 
The Pberooativb since 1688 

5 1. The dependence of the Crmvn upon PurlUtment. 

The legislation of the reign of Willtaiu III bad done Constitu- 
two things in respect of the royal prerogati\c. It had «"""' j^ 
defined the legal rights of the Crown, and it had taken iWiiL 
from the Crown the means of controlling the intei-prela^ *°jj ^^^' 
tion of those rights. The king was forbidden by Statute 
to raise money or keep a standing army in time of peace 
without consent of Parliament, to suspend laws or to 
dispense with their operation as James had done ; but this 
was not enough. Judges wiio owed their places to the 
king's favour, and risked them by incurring his displeasui'e, 
had been able to disregard the Petition of Right in Hamp- 
den's case and the Test Act in Hale's. From the day that ,,4 ,3 
the Act of Settlement gave to the judges security of tenure ^'^'- ^^> 
r/u<t7j( div, bene sc (jeatiertnt — sulyect tu good behaviour in 
their office — and bi-ought their action within the cognizance 
of Parliament, the king's Courta existed no longer to do 
the king's pleasure, but to interpret and enforce the law 
of the land. 

But although in all administrative acts the king's 
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pleasure could oaly be expressed tlirougU officers amenable 
to the Courts of law, the deteriuiuation of matters of 
general policy, and the choice of miuiaterd reuiiiaed uq- 
affected by the restrictions which I have described. In 
respect of these two things remained to be done in order to 
bring the eseixjise of the prerogative under the criticiura 
and supervision of the estates of the realm. The first of 
these was to compel the Crown to have frequent recour.-ie 
to Parliament, the second waa to bring the choice and the 
action of the King's ministers under some sort of Parlia- 
mentaiy control. 

The tirst of these objects was attained when Parliament 
limited the king's life revenue to such a sum as would 
barely enable him to conduct the civil business of govern- 
ment ; when it legalized the standing army, and granted 
supplies for the national armed force, every year, and for 
no more than a year. 

The second was the gradual result of all the prececling 
limitations, whereby the King was made dependent upon 
the goodvdll of Parliament for money and for legislation. 
From the Revolution onwards the King was, as heretofore, 
forbidden by Statute to tax without consent of Parlia- 
ment ; but this was not all ; his power over the purse 
was further limited by the appropriation of supply and by 
the i-eduction of that portion of supply which wiis left under 
his personal control to just so much as would suffice to 
conduct the business of the country for a year at a time. 
Not only had he no longer a Court of Star Chamljer to 
enforce his Proclamations — his power to suspend and dis- 
pense with Statutes was declared to be unlawful. The Act 
of Settlement made it impossible for him to rely upon 
a packed bench of judges who would hold that he might 
break Statutes in virtue of hia discretionary prerogative; 
nor could a pardon granted beforehand shelter a Minister 
from impeachment behind the irresponsibility of the Crown. 
He could not add to the borough representation by giving 
charters, for the Commons were prepared to ijuestion his 
right to add to their number: he could not tamper with 
existing boroughs by the forfeiture and remodelling of their 
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charters, for the judges before whom the validity of such 
charters would be contested were no longer under his 
control. 

Thus Ijetween 1688 and 1701 the King was precluded 
from the use of force, the iiiitMipplication of public money 
the perversion of taw ; and was compelled to have recourse 
continually tu a House of Commons whose couipositioa ho 
could not alter, and whose raembei-s he could not intimidate. 
He might, indeed, attempt the corruption of the cou- 
stitiicncieH, but his powera in this respect were no more 
than those of a distinguished person who held landed 
property and had money available, George III wem the 
la.st king who used this advauttige. He might also in- 
fluence individual membei>i by itiduccment* of personal 
advantage. Hence the clause in the Act of Settlement, 
which never came into force, making office or place of 
protit, held of the Crown, incompatible with a seat in the 
House of Counaons, and hence the legislation of 1707, auit 
the official tlisctualihcations created by subsequent Stiitutes '. 

The House of Cunnuons, iu thus disabling office -hoklers, xim 
failed to see that it had more to gain by bringing the ^^j"?.'^"' 
King's ministers into dependence upon itself than by King's 
cutting itself adrift from the executive in fear of royal "'""'* '"' 
inrtucnce upon legislation. Through Ministers alone could 
the Crown effectually communicate its wants to Parlia- 
ment, and Parliament, by the I'ea^tiness or reluctance with 
which it met the needs of the Crown, could indicate the 
amount of satisfaction with which it regarded the persons 
whom the Crown employed to conduct the business of 
government. 

Since the Bill of Rights and the Act of .Settlement have 
bixjught the prerogative within legal bounds which the 
King cannot tninsgress, it remains to lujkj What is the dis- 
ci'etiouary power of the King, as the executive of the 
country, within those Ixjunds ? And the questioos to be 
*ibked are thi'ee — 

(i) la the King free to ap|K)int and retain buch Ministers 
as he choosee ? 

' I'arl 1 : i'urliHUieul, pp. 76, 90. 
D 2 
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(2) What itt the influence of the King in the Hcttleinent 
of j;oiicial policy f 

(3) How may the King act in mattera of adminiBtration ? 



§ 2. PurUument a-ixd the choice of the Minlaters of the 
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Here is the only important point of contention between 
Crown atid Parliament since the Revolution, The King 
has claimed to choose Ministers irrcbpective of the wishes 
of the House of Commons; the Commons have iiisiHted 
that the Ministers of the Crown shall l>e chosen from the 
political party which is in a majority in the House, and 
that their tenure of office shall depend on the retention of 
the confidence of that majority. 

The composite Ministries of 1689-1696 gave way to the 
ofWdiiam ^^hig Ministry of 1697, as Sunderland made William III 
'li- understand that he must rely upon one party or another if 

lie wanted the support of a majority of the House of 
Commons for his policy; the Whig Ministry of 1697 
passed by degrees into the Tory Ministry of 1700, as 
William perceived that a change of feeling in the country, 
represented by a change in the balance of power in the 
House of Commons, necessitated a corresponding change in 
his advisers. But it was in the reign of Anne that the 
necessary dependence of the Queen and her advisers upon 
one or other of the two great political parties became 
strongly marked. 
Anne »m<1 Oodolphin, the Lord High Treasurer, and Marlborough, 
Godolphin. j,jjy Captain General, in the first ministry of Anne, found 
the coimtry committed to a Euixipean war the policy of 
which they approved. In this they differed from the bulk 
of the Tory party to which they belonged. They tried to 
create out of existing parties a following for themselves 
but they had to learn by experience that it is difficult for 
more than two parties to exist where political feeling is 
strong. At this time there were two parties and no more. 
The Whigs were for war with France, for religious tolera- 
tion, and for the Hanoverian succession. The Tories were 
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for peace, were averse to standing armies, staunch upholders 
of the privileges of the Church, and son^ewhat lukeM'arm 
in their sentiments towards the Electress Sophia. 

At the VMjginning of Anne's reign tlie war was the P*rty 
dominating feature in the poHcy of tlie country, and Marl- f^'J^J"^' 
l)orout;h and Go^lolphin on this point were not in accord un'ier 
with the bulk of the Tory party : tliey could not convert 
their friends nor form an independent party of their own, 
and they were thus compelled to rely upon the suppoi-t 
of the Whigs. In time the Whigs chiime^ office as the 
price of support. But Anne was a Tory, and though 
her chief Ministers were willing to ally themselves with 
their political opponents, the Queen resented their denuuid 
that she should employ persons whose opinions she disliked. 
When in the full tide of military success Godolphin and 
Marlborough made the dismissal of Harley a condition of 
their retaining office, the Queen reluctantly disinissed 
Harley, and with equal reluctance allowed the great offices 
of state to be filled by Whigs. But she watched the turn 
of jjopular feeling, and when she became a.ssured that this 
wafl running in her favour, and that the Whiga were 
unpopular, she dismissed them one by one and recalled 
Harley and St. John. 

In the history of the time the nidimentsof party govern- 
ment appear. The personal wishes of the Queen have 
gi'eat influence ; a ministry does not stand or fall together, 
but ministei'R of one party replace ministei"s of another by 
a gradual pixxiess of change. And 3*et the opinion of the 
country representeil by a majority in the House of Com- 
mons determines the Queen's choice, and by that opinion 
she must abide. 



The first two Hanoverian kings were necessarily de- under the 
pendent upon the pai-ty which had placed their dynasty Jjauj'* 
upon the throne. Political interest had languished through- 
out the country, but Parliamentary management in the 
hands of Walpole became a means of securing a working 
majority to a minister who knew its secrets. Thus the 
Hoase of Couimoiis was used by the party managers to 
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put preasui'o upon the king, and George II was constrained, 
not without gruniUling, at one time to part with Cai-teret 
whom he liked, at another to employ Pitt whom he detested. 
George III tried, and not without success, to get the 
machinery of Parliamentary conniption into his hands, to 
break up pflrties, ami to di-stro}' all sense of collective 
respoiisil>ility in his uiinist*i-a. But the jealousy which 
wofl stiri'ed by this extension of royal influence ga.\c' a now 
life to party loyalty. For the first time since the Jacobites 
liaJ fallen out of practical politics, we now find a party, 
the Rockingham Whigs, liound together, not as embarked 
in a joint adventure in seareh of office, but as sharing some 
sort of common opinion h.s to the relations of King and 
mlni.stei"s in the constitution. 

Little as, the Parliaments of the eighteenth century could 
lie said to represent the wishes of the people, yet the revival 
of )X)litical interest, stimulated by the war of American 
Independence, did put some constraint upon the inclina- 
tions of the King. Public opinion compelled the retirement 
of North (1783); confirmed the King's action in dismissing 
the Coalition Ministry {17H3); and gave to the younger 
Pitt a majority in the Parliament of 1784, which made 
him independent of royal intrigues. This awakening of 
public opinion M'as intermittent, but as the eighteenth 
century closefl, the House of Commons liecame more inde- 
pendent ; the grosser forms of corruption disappeared with 
Lord North. Still the likes or dislikes of George III could 
make or mar the fortunes of statesmen, and the influence 
of the royal wishes, though waning, was still perceptible 
thi-oughout the Regency and the reign of George IV. 

The Reform Bill of 183a made the House of Commons 
representative of tlie rising middle class and the manu- 
facturing interest. Weight was thus given to a Parlia- 
iiientJirj' majority, and the increased interest in politics 
which creates and enforces party loyalty held the majority 
together. The pressure of such majorities upon the choice 
of the Crown now liecame irresi.stible. William IV did not 
resist it. The statement often made and long lielieved, 
that he disuii-ssed Lord Melbourne's Ministry upon pei'sonal 
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grounds, can no longer be accepted after the full account 
given by Lord Mellxjurne of the circumstances under which 
his Ministry came to an end '. Queen Victoria invariably 
accepted the decision of the country as shown by a general 
election or a vote in the House of Commons. Ministers 
are the King's servants, but they are chosen for him by 
the unmistakable indication of the popular wishes given 
at the polling booth or in the division lobby. Legal theory 
and actual practice here, as elsewhere in our constitution, 
are divergent. The occasions when the choice of a Piinio 
Minister has practically rested with the Sovereign are not 
real exceptions to this statement. Party lines may, for 
a time, become inrlefinite. They were so after the break 
up of the Conservative party in 1846, when the Coalition 
Government of Whigs and Peelites was formed by Ixird 
Aberdeen in 1852. Or the leader of the party may not Ije 
obvious and paramount. Such was the case in 1 859, when 
Queen Victoria, doubting if either Lord Palmei-ston or Loitl 
John Russell would consent to serve under the other, asked 
Lord Granville to make an attempt, which pmved in- 
effectual, to form a Government in which these two 
magnates would consent to serve under him. So again 
in 1894, when Mr. Gladstone retired, the Queen did not 
consult him on the choice of a successor, but invited Lord 
Roseljery to become Prime Minister \ 

But in these cases it is plain that the Queen did not 
follow political or personal likings, as Anne and George III 
had done, and that the choice exercised was really an 
endeavour to find ministei-s acceptable to the majority of 
the House of Conmions and to the people, who had sent 
that majority to Parliament. 



§ 3. The Crawn and He Miniaters in the Deiermination of 

Policy. 

The business of government, like all other business, PoU«y 
passes through two stages — the determination of policy ji'n'*t^Ji!J[ 

' Melbourne Papers, pp. 990-6. 

* Mortey, Life of Qladstone, iii. sia, 513. 




40 



THE PRKBOGATTVR OF THE CKOWN Ohap. T 



Absenoo 
of King 
from 
Cabinet 
mij«ting. 



Effect of 

King's 

absence. 



or principle, ami tlie working out of detail ; the settlement 
of what is to be done, and the doing of it. 

The jjeneral policy of the country. it« foreifjn relations, 
propo.sed legislation, the principles of departnientat manage- 
ment, are discussed and settled at the meetings of those 
great ofticei-s of state who are at the same time leading 
politicians and party leaders, and who constitute the Ixxly 
known as the Cabinet, of which more hereafter. At these 
meetings the Sovereign has ceased to lie present since the 
death of Anne. At meetings of the Pnvy Council the 
Sovereign has been and is personally present, but the 
business at such meetings ia of a formal character. When 
first the discussion of general (|ue8tions of policy pas.sed 
from the Privy Coimeil to that inner circle of advisers 
which we call the Cabinet, a period which we may fix at 
the commencement of the reign of Charles II, the Sove- 
reign presided alike in Cabinet and Council : the pei'sonal 
opinion and wishes of Charles, of William and of Anne^, 
formed an important factor In the discussions which took 
place and in the conclusions reached. George I had 
difiiculties in understanding our language, which made 
his attendance at these meetings alike useleas and irk- 
some. He absented himself, and his e.xample has l>een so 
consistently followed as to have become a settled custom \ 

But the custom introduced by George I had far-reaching 
effects. The absence of the Sovereign from the meetings 
of Ministers at which the general policy of govenunent 
is discussed and settled does not alter the legal rights of 
the Crown, the legal liabilities of its Ministers, or their legal 
relations to one another ; but if Ministers are to settle affairs 
of state at meetings from which the King is absent, some 



' 8e« a curious not« bj the editor of the Hnrdwicke Fapera, ii. 489. 

' Mr. Todd (Pnrliamentnry Gov<?riim<>nt in EnglAnd. ii. iij) r&corda 
thre« instancL'9 of occAsitms on w}iich the King lia-s been preaent at a 
Cabinet meeting since tho ncci'sston of Qeorge I. Two of tliea« nre 
formal meetings to lay b«<forc* the King the draught of the speech to Ix? 
inadf at th« opening of Parliament (Hnrdwick^, Life, ii. 331 ; Herv<-y, 
Court of George II, ii. 555) : the third is of very doubtful authority 
(Waldcgrjive Hemoird, 86). As czeeptiona from the established rule they 
are wholly unimportant. 
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one must preside at these meetings. The Prime Minister 
comes into existence, and the Crown recedes into the Invck- 
gronnd. 

No doubt it is through the agency of the Crown that 
Ministers cany a policy into effect. If the King refuse to 
si^ju the necessary documents, or give the noce-ssary as-sent, 
the thing which Ministers wisli to be done cannot be done. 
But Ministere may say that they will not remain Ministers 
unles-s their policy is carried out; and Parliament may saj', 
and the electorate may support it in saying, that it will 
have no other Ministers and no other policy. The absence 
of the King from the Cabinet deprives liim of a voice in 
the determination of that policy. A King who presides at 
a discussion ujwn which a decision is formed, exercises an 
influence obviously greater than that of a King who merely 
receives the decision of his Ministei^s as the result of their 
collective opinion. The position of affairs ha.s been reversed 
since 17 14. Then the King or Queen governed tlirougli 
Ministers, now Ministers govern through the instiniment- 
ality of the Crown. 

Another result of this retirement of the Sovereign from 
meetings of the Cabinet was to make him as free from 
responsiVjility in the determination of general policy as he 
had been for a long time in executive action. This could 
not !>e while the King took an active part in the discussions 
at which the policy of the country was settled. He was 
not reganletl as free from such responsibility by his 
Mini.stera. nor did he bo regard himself. Danby, in 1678, 
fonnaljy pleaded a pardon under the Great Seal in bar of 
an impeachment. Somers, in 1701, alleged the King's 
command as his wairant for affixing the Great Seal to 
powera to treat and ratifications of treaties, and disavowed 
all responsiliility for the terms of the treaties K William III 
complained that the hesitating advice of his Ministers threw 
upon liitii the responsibility of directing the nrovements of 
the fleet -. Yet he was not usually wanting in self-reliance, 
and Sunderland regretted that he did not oftener ' bring 
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' Pnrl. Hist, V. la-ja. 

• Shrewsbury Correspondence (Cozo), 68. 
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his affaira to be debated ' Vxjfore the Cabinet *. It would 
have seemed as though the provision of the Act of Settle- 
ment, tliat a pardon should not bo pleaded in bar of an 
impeachment, was designed rather to secure tlie liability of 
the Minister than to remove that of the King^, 

The bej^nnning^ of the chRn<^e is noticeable in a curious 
debate^ in 1711 on a motion of censure on the Queen's 
Miniatci'8 for the mode in which they hatl carried on the 
war. ' For several yeai-s pa.st,' said I^rd Rocliester, ' tliey 
ha«i been told the Queen was to answer for everything; 
but he hoped that time was over; that accortUng to the 
fundomenta? co^}f>titution of this kivgdom Ministers are 
((oeouritahlefor nl/.' 

It was doubtless largely due to the position occupied liy 
the first Hanoverian kings that the non-intervention of 
the Crown in active political discussion passed so rapidly 
into a settled convention. But it was also inevitable that 
when the primarj' responsibility of Ministers came to be 
acknowledged, the King could not continue to act alone. 
If Ministers are i-espousibte for every act of the Crown 
they may fairly insist that such responsibility should not 
be laid upon them without their knowledge and consent. 
Hence there has come about a change in the whole 
character of the relations of the Crown to its Ministers, 
since the reign of Anne. No act of Stat< can be appi-oached, 
resolved upon, or done, without the inevitable intervention 
of the responsible Minister. 

William III aiTangcd the temis of the fii-st Partition 
Treaty and induced Somers and Vernon to send him powers 
in blank, to enable him to conclude a peace with France on 
terms to which they were only pennitted to give a huiTied 
and formal approval. Anne wrote dispatches and inter- 
viewed foreign Ministers ^. Neither George I nor George II 
Beem to have acted independently of their Minister in 
matters of executive government, foreign or domestic. 
Complications might well have arisen out of the martial 
instincts of George II, combined with his position as Elector 

' Hardwicke Stat* PiiperK, ii. 461. ' Pari. Hint vi. 978, 

' Bolingbroke Letters, a6 Dec, 1710-03 Oct. 17 11. 
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of Hanover. But he acted on the advice of his responsible 
Ministei-s, and i*ef mined, in 1729, from challenging the 
King of Prussia to a personal combat, and refused, in 1735, 
the flattering oflfer that he should take command of the 
Imperial army of the Rhine'. 

George JII, though he useiJ all the resources of pre- in foreign 
rogative in the choice of Mini.sters and in appointments to 
offices, never held private communications witit foreign 
Ministers. George IV for a short time bi-oke through this 
rule, hut Canning when he l>ecame Foreign Secretarj' 
insisted on its observance *. ' I should be very sorry,' he 
says in 1825, 'to do anything at all unpleasant to the 
King, but it is my duty to Ije present at every inten'iew 
lietween His Majesty and a foreign Minister.' 

The Sovereign does not, constitutionally, take indepemlent 
action in foreign affaii"8: everything which pa.sses between 
him and foreign princes or ministers should bo known to 
his own Mini.sters, who are i-espousible to the people for 
policy, and to the law for acts done. The private letters 
addi-essetl liy Queen Victoria and the Prince Consort to 
foreign princes, or received from them, if they touched 
upon politics, were shown to the Prime Minister or to the 
Foreign Secretary, or to Itoth ^. 

But though the Sovereign of this country takes no 
independent action in foreign politics, his interest in such 
questions is nece.s.iarily keen, his knowledge extensive, and 
the extent to which he may influence or assist his Ministers 
in the .settlement of diplomatic issues is considerable. 

The circumstances attending Lord Palmerston's dismissal 
in 1851 show that Queen Victoria required to be clearl}- 
infonned as to all communications with foreign powers, 
and to have an opportunity of expres-sing an opinion 
Wfore any action was taken by her Ministers*. And the 
memoirs of the yeai-s 1859, 1861, and 1864 funnish 
abundant evidence of the influence which the Sovereign 



' Lord Henrey, Court of Qeorgo II, i. 137 ; ii. 6. 

* Stapjrlton, George Canning and hia Times, 433. 
' Martin, Life of the Prince Consort, iv. 433. 

* HuDMnl, czix. 90. 
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of tliis country may exei-cise on diplomatic issues. In 

1859' and in 1864^ Qiioen Victoria pressed upon Lord 
Palmei-ston and Lord Julin Ruasoll the views entertained 
by a majority of the Cabinet, in opposition to tlie adven- 
turous or meddlesome lines of conduct to which those two 
distinguished statesmen were respectively inclined. Royal 
iiiflncnce saved the country From the risk, at any rate, of 
becoming involved in a European war. Li 1861 a grave 
crisis in our relations with the United States reHulted in 
a happy issue, largely owing to the i"e-drafting of a despatch 
by the Prince Consort, who was at that moment stricken 
with mortal illness^. 

The same rule applies in domestic affairs. When George 
IV desired tliat the prerogative of mercy should be exer- 
cised in the ease of a person sentenced to death in Ireland, 
and wrote privately to that effect to the lord Lieutenant, 
Sir Robert Peel, at that time Home Secretary^ remon- 
strated with him sti^ongly, on the impolicy of his action ; 
intimating also, very plainly, that the advice of the 
Minister resjwnsible for the exercise of this prerogative 
ought to have lieen taken before the king wrote to the 
Lord Lieutenant. The king gave way*. 

And this responsibility is clearly underatood and accepted 
by Ministera. When, in 1834, Sir Roliert Peel accepted 
office in succession to Lord Mellwunie, he believed, errone- 
ously, that MelWurne had Iteen dismissed by the king, 
and he recognized that by taking office he had matle the 
dismjs.sal his own net. ' I should,' lie says, ' by my accep- 
tance of the office of Fii-st Minister, liecome technictiUy, if 
iiot montily, responsible for the dissolution of the preceding 
Government, though I had not the remotest concern in it *.' 



Legal irrc- 

b«i"yV Government. 



§ 4. The Ci'oicn and its Mimsters in Action. 

The King is practically irresponsible for the conduct of 
Ministei-s,' in the woj-ds of Lord Rochester, 

* Ibid. 4S9-10. 



' Fit7.mauriep, Life of Lord Granville, i. 349-6t. 
' Martin, Life of tlii? Prince Consort, v, 433. 

* Wellington Dispntchcfs Civil S. vi. 313, 319 ; Parker, Sir Robert Peel, 
ii. 146-51. j ° Sir Robert Peel's Ifemoirs, ii. 31. 
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' are accountalile for all.' If the affaii-s of the nation are 
ill conductijd ; if the policy of the Foreign Office involves xts 
in war, or othenvise coiupIiciitL-s our ru^ations with other 
States; if the War Office ami Admiralty leave us insuffi- 
ciently provided with men, arms, iind ships ; if the Houie 
Secretary misdirects the use of the prcrogative of mercy, 
the Ministera of the day collectively or individually suffer 
in the public esteem. An individual Minister may Ije 
forced to resign, or the representatives of the people in 
Parliament, or the people themselves at a general election, 
may withdi"aw their contiilence from the Ministry as a 
whole; a vote in the House of CoiumonH, by the choice 
of representatives at a general election, may effect a transfer 
of political power to another party in the State. Any of 
these things may happen, but no one would attribute blame 
to the King. 

But responsibility for policy, and for the general results 
which follow upon such policy, is a moral responsibilityj 
enforced, it may Ije, only by loss of esteem, at worst Ijy loss 
of place and power, if the advice given and the consequent 
action taken is unwise and results in disa-ster. 

Legal in-esponsibility is a different matter. The maxiui 
' the King can do no wrong ' has two meanings. The King 
is not responsible for mistakes of policy however gross; 
he acts on the advice of his Miaistei-s. And further, the 
King is not responsilile when he acta on the advice of his 
Ministers even though the action thus taken is contrary to 
law. And yet the King is not alxive the law ; every act of 
a department of Uoveniment is the King's act, and to 
many important acts of State the King is directly a party. 
He summons, prorogues, and dissolves Parliament ; appoints 
to all the great executive, judieial, and spiritual offices; 
makes peace, war, and ti-eaties ; confei-s dignities, grants 
charters, authorizes the spenduig of public money, seta in 
motion the judicial circuits : for these and any other acta 
which the King must do in his official capacity some one is 
responsible, and if the law is broken legal responsibility 
attaches to the law-breaker. But the King is not l^gal'y howitaci- 
liable for acts done in his service or by his command, and usuchotk 
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wc find the practical check on royal action in the rule that 
the King's command is no excuse for a wrongful act. 

The consequence of this freedom fx-oui legal liability does 
not promote — indeed it tends to fetter — the independent 
action of the Sovereign. 

The legal irresponsibility of the King may not unnatur* 
ally cause a i-eluctance on tlie part of his servants to carry 
out commands, in matters of doubtful legality, since they, 
and not he, would be liable for the consequence of acts 
done. For the fact that the matters complained of were 
done l>y a Minister of the Crown or an officer of some 
dciMirtiaent of Government, that they were done in the 
service of the Crown, or even by express royal command, is 
uo answer to the complainant. 

The King's command is uo excuse for a wrongful act, 
and whether the wrongful act takes phvce at the direct 
instance and instruction of the King, or is done in the 
coui-sc of the service, civil or military, of the Crown, he 
who has committed the crime or done the wmug ia pei-sonally 
liable. Our constitution has never i-ecognized any dis- 
tinction between those citizens who aix* and those who arc 
not officei-s of the State in respect of t!ie law which 
governs their conduct or the juristliction which deals with 
them '. Such exceptions to this general statement a.s may 
be foun*l in our Ixioks depend on rules of Statute or 
Common Law limited iu character and clear in principle. 
With these I will deal hereafter. For present purposes it 
ia enough to say that to proceedings for a wrong or a 
Clime it is uo answer that the offence was committed at 
the request of another : that in the case of such offences 
against the State as have led to impeachment by tho 
Commons, neither the King's conimund uor a paixlon, how- 
ever fonnally expressed, will furnish a defence at the bar 
of the House of Lords : and that in the ordinary course of 
law the King can grant no pardon for a civil wrong whereby 
an individual has suffered, and if he pardon a crime or an 
oti'ence of a pulJic nature the prerogative of mency must 
be exercised through a responsible Minister. 

' Divey, Law uf tlie Coualitutton, ed. 3, cli. xij. 
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But there are acts of executive government which must (c) For- 
be done directly by the King, and here we find that ^^^"t; 
ministerial responsibility is secured by the requirement royal will, 
that a Heal should be used of which a Minister hau the 
custody, or that the counter-signature of a Minister should 
be affixed to the document which gives authority for the act. 

It may be said at once thxt there is hardly anything ii,forinui 

which the Soveroijjn can do without the intervention of por«>'»*l 

. . . . iiit?. 

written foniis, and nothing for which a Minister is not 

resiwnsible. 

Ministers enter the service of the Crown by kissuig the 
King's hands, but there are formalities which attend the 
assumption of all offices, the deUvery of seals, a key, or 
a statf, the execution of a document involving the use of 
the sign manual and counter-signature of one or more 
Ministere ', in some cases the employment of the Great 
Seal -. The President of the Council is appointed by simple 
declaration, and members of the Privy Council are admitted 
without form on kissing the King's hands and taking the 
Privy Councillov'a oath, but these things arc done at 
a meeting of the Council ^ ; and a register is kept of every 
transaction which takes place at these meetings, 

But there is a limited range within which a king may 
act without formality and yet with efl'ect. The great 
political offices are held during pleasure, and the King 
might no doubt send for a Secretary of State and desire 
him to deliver up the Seals, or for the book of the Privy 
Coimcil and strike out the name of a Councillor. 

The King might also, while Parliament was sitting, enter 
the House of Lords, take his place on the tlu'one, desire 
the House of Commons to Ije summoned to the bar of the 
House, and then and there dissolve or pixirogue Parliament. 



' The First ComuiiMiouer of Worlu ia iip]>oiai«d by sigu manual warmnt 
couutcniigued by two Lorrls of the Treasury. 

' The I'otftaioator-Gtiucral ia api>oint«U, and tUo L'ommissioas of tbo 
Treasury and Admiralty coustituted, by Letlurit Tatviit under tlic Uroat 
Seal. 

' An extract frum Lord Iddcsleigh's diary giv«» a lively deacriptioa of 
till- lormalitieg of laking office : see Life of Lord Iddeoleigh, by Andrew 
Laiig, vol. i, {•. 363. 
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These acts would be operative, but the Kind's iliuisters 
would be held responsible, and would decline to accept 
responsibility for acts done without their advice. A capri- 
cious use of the prerogative in these respects meets a 
practical check : for a king would experience much diffi- 
culty in finding Ministers to serve him under conditions in 
which they were credited by the public with acts done 
without their knowledge and probably contrary to their 
judgment. 

We may therefore dismiss from considei-ation these in- 
formal acts, and we may next dismiss those orders more or 
less formal which proceed from tlie judicial or adminis- 
trative departments of govenmient, and the acts done by 
such departments, in virtue of a delegated authority from 
the Crown, often regulated by Statute. 

There remain numerous acts of State to which the 
Sovereign is an immediate party, vaiying greatly in, their 
importance, from a proclamation for the sunnnons of 
a Parliament or the ratitication of a treaty, to a licence 
for a theatre. These formal expressions of the royal will 
are matle in various fonns and on the responsibility of 
various persons. I propose in an appendix to this chapter 
to describe the forms by which these acts are done, and to 
note the officials who become reapousible for them. Enough 
has now been said to show the limitation which law and 
custom have set to the exercise by the Crown of its 
executive powers, whether those powers are used in the 
choice of Ministers, the determination of policy, or the 
doing of acts of State. 

In theory the Crown chooses its Miuistere; in practice 
the wishes of the country, of the House of Commons, of 
the party leader to whom the formation of a Ministry is 
entrusted, greatly limit the royal choice. In theory the 
Crown does every important act of executive government; 
in practice every such act must be done in conjunction 
with a Minister responsible for the act and its consequences, 
and must lie done in such a way as to ensure that this 
responsibility is real. 

And yet although the discretionary exercise of legal 
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powers has paasiwl from the Ci'own, thoiigli it has become 
the iastrument throiigli which his Minintt'i-s give effect to 
the policy which thuy l>elieve to be approved hy the 
country, the i*eal influence of the Sovereign of this country 
ifl not to V>e estimated either by his legal or his actual 
powers aa the executive of the State. The King or Queen 
for the time being is not a mere piece of mechanism, but 
a human l>eing carefully fcraineil under circumstances which 
afford exceptional chances of learning the business of politics. 
Sucli a personage cannot be treated or regarded as a mere 
inatniment : it is evident that on all mattera of State, 
especially on mattera which concern the relations of our 
own with other States, he receives full infonnation, and is 
enabled to express it not to enforce an opinion '. And this 
opinion may, in the course of a long reign, 1 lecome a thing 
of great weight and value. It is impo,ssible to he con- 
stantly consulted and concerned for years together in 
mattei'S of great moment without acquiring experience, if 
not wisdom. Ministei-a come and go, and the policy of one 
gi-oup of Mini-sters may not be the policy of the next, but 
all Ministere in turn must explain their policy to the 
Executive Sovereign, must effect it through his instrument- 
ality, must leave upon his mind such a recollection of its 
method and of its results as may l)e used to inform and 
influence the action of their successors. It is true that our 
Kings and Queens can no longer exercise at their pleasure 
the executive powers of the State, nor enjoy a perfectly 
free choice of the Mintstei-s who are to exereise those 
powers. They still remain the instninient without whose 
intervention Ministers cannot act; they still remain ad- 
visers who have enjoyed unusual opportunities for acquiring 
the knowledge which makes advice valuable, who may be 
possessed of more than ordinary experience, whose warnings 
must be listened to with more than ordinary courtesy. 

' Illufttrations of this statement aru furniBhed bjr the memorandum 
communicatod at the <)ueen's desire to Lord Palmerston in 1851, poat, 
eh. iii. sect. iii. i 3 (p. 139) : aud by the correspondence which passed 
between the Queen and Archbishop Tait In 1869 as to the action of the 
House of Lords in respect of the Bitt for the Disestablishment of the Irish 
Church. (Davidson, Life of Archbishop Tait, vol. U. cb. xix.) 
uno». cBowa S 
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APPENDIX TO CHAPTER I 

ExECDTivE Acts done by the Crown 

Forvis in tvhich the King's Pl^aisure is expressed. 

The King's pleasure ia expressed for administrative 
purposes in one of three ways : — 

I. By order in Council. 

a. By order, commission, or warrant under the sign 
manual. 

3. By Proclamations, Writs, Letters Patent, or other 
documents under the Great Seal. 

(i) An Order in Council is, practically, a resolution passed 
by the King in Council, communicated by publication or 
otherwise to those whom it may concern. It runs thus : — 

At the Court at , the ist day of June, 1907. 

Present, — 
The King's most excellent Majesty in Council. 
His Majesty, by and with the advice of his Privy Council, 
doth order and it is hereby ordered . . . 

Then the substance of the order follows. Such a resolution 
may be embodied in a Royal Proclamation. 

A royal Proclamation ia a formal announcement of an 
executive act, such as a 'dissolution or summons of Parlia- 
ment, a declaration of war or peace, the enforcement of the 
provisions of a statute the operation of which ia left to the 
discretion of the Crown in Council. The act is a resolution 
of the King in Council, but the document by which it is 
promulgated— the Proclamation — passes under the Great 
Seal^ 

(a) Passing on to those documents which do not proceed 
from the Privy Council, but from the department of a re- 
sponsible Minister or Ministers, we find that they consist 
of sign manual warrants, commissions and royal orders. 

A sign manual warrant may be an executive act, or may 
be merely an authority for affixing the Great Seal. 

' I haT« set forth the form of « Froala-niatioo in fol, i. ch. iy, $ 4. 
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Under the first head fail appointments to various oflSces. —^ 

For instance, in the case of stipendiary magistrates the sign oa on exe- 
manual warrant is countersij^ed hy the Home Secretary : """'" *"*■' 
in the case of the Paymaster-General, the First C<jmmissioner 
of Works, and the Commissioner of Woods and Forests, the 
warrant is countersigned by two Lords of the Treasury. 

Under the same head falls the exercise of various 
statutory powers by the Crown ; as for instance the at>o!ition 
of purchase in the army by royal warrant, when Queen 
Victoria acted under the provisions of 49 Geo. Ill, c. 126 : or 
the exercise of the prerogative of pardon, in this form, as 
provided by 5 Geo. IV, c. 84. 

But a very frequent use of the sign manual warrant is as author- 
to authorize the affixing of the Great Seal to Letters affiriM 
Patent. There is then transmitted by the Crown office Se»i- 
through a responsible Minister to the King, a document, 
consisting of three parts, (i) the warrant which must be 
signed by the King and countei'signed by a Secretary of 
State, and which con-stitutes the authority for affixing the 
seal, (2) the patent, to which the seal is to be affixed, and 
(3) the docket. 

The df)cket ' is a short note, for the information of the 
King, of the purport of the Letters Patent, and the name of 
the Secretary of State by whose order they are prepared. 
It runs thus : — 

May it please your most excellent Majesty. 

This contains a warrant to the Lord High Cliancellor to 
pass letters patent, [the object is here shortly stated.] 

And this warrant is prepared according to your Majesty's 

command, signified by Mr. Secretary . 

J. M. Clerk of the Crown. 

A royal order under the sign manual, as distinct from Royni 
a sign manual warrant, seems to occur only in the case of °'^'^'"'- 
an order for the expenditure of public money, as appro- 

' There is another sort of docket, which in a 8«parato instrument, accom* 
panying all Letters Pat«nt and descriptive of their tenor. It ii not sent 
to the King, but la stamped as required by the Stamp Act (54 ft 55 Vict, 
o. 39>, and ia kept by the sealer as an authority for sealing, For forms of 
letters patent and sign manual warrant, ae« Appendix i. 
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priated for the service of the year. It hfts taken the place 
of a numlier of sealing^ and wan*ants which were once 
required *. 

An appointment to office by commissiau where the com- 
mission 19 not conferretl by Letters Patent under the Great 
Seal, differs but little from an appointment by sign manual 
warrant. The Viceroy of India is appointed by warrant 
under the sign manual, the governor of a colony by com- 
misaion under the sign manual and signet] the first ap- 
pointment of an officer in the army is by coviviiscioti under 
the sign manual and the second secretarial seal. 

(3) The documents to which the Great Seal is affixed are 
Proclamations, Writs, Letters Patent, and the documents 
which give power to sign and ratify treaties. 

A Proclamation as described above is an announcement 
of some niatter which the King in Council desires to make 
generally known to his subjects. 

A Writ is a mandate addressed by the executive to an 
individual requiring him to do, or forbear from doing, some 
act. The great majority of writs issue from the High 
Court of Justice, or from inferior Courts, in virtue of the 
delegated judicial power of the Crown. But certain writs 
pass the Great Seal, and are a more direct expression of the 
royal will ; such are writs for the election of members, 
addressed to the returning officers of boroughs and counties, 
and writs of summons to individual peers'. 

Letters Patent are an open document to which the Great 
Seal is affixed ; such a document is used for various purposes. 
It may be used to put into Commission powers of various 
sorts inherent in the Ci-own — legislative powers, aa when 
the King entrusts to othera the opening of Parliament, or 
the duty of a.ssenting to Bills ; judicial powerSjas when the 
judges are sent upon circuit, to clear the gaols, to hear and 
determine felonies and the like, or to take assizes ; executive 
powers, as when the duti&s of Treasurer and Lord High 



' 99 & 30 Vict. c. 39, 8. 4. For the fonn of such an order see 
Appendix iii. 

* For many purposes the Crown Office Act, 1877, enables a wafer im- 
preasiun o( the Ortiat Seal t« bo uitetl, 
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Admiral are assigned to commissioners of the Treasury and 
Admiralty, It is used to constitute a coi-porate body by 
charter ; to confer offices, as judgeships of the High Ck>urt, 
or professoi-ships of Civil Law or Divinity at Oxfoi-d, or 
places in the College of Anns ; or to confer dignities, as for 
the ci-eation of peers ; or to pai"don one charged with crime 
who is required as a witness for the Crown. It is used to 
grant to a Dean and Chapter a licence to elect a bishop, or 
to Convocntion a licence to confer for the purpose of 
amending or altering canons ^ 

For the purpose of making a Treaty, the fii*9t stage in TrMtiM. 
the proceedings is the gi'ant of powers to representatives of 
the Crown to negotiate and conclude the treaty. For this 
purpose an instrument is prepared containing full powers Pow«rfc 
to the Minister i-epresenting the Crown to negotiate or 
conclude a treaty, or convention, with the Minister who is 
invested with similar powers to act for the State which is 
the other party to the transaction. To this instrument the 
Great Seal is aflixed on the authority of a sign manual 
warrant countersigned by the Secretary of State for Foreign 
Affaira. 

When A treaty is concluded it in signed and sealed in SiguttuiS^ 
duplicate by tlie Ministers representing their respective ,„g 
countries with their own seals. If the treaty contains, as 
is usual, a clause pix>\iding that it shall be ratified and 
ratifications exchanged at some future date and specified 
place, then until ratification neither side is l>ound by it. If 
there is no such clause, the treaty may take effect in 
accordance with the terms therein contained \ The power 
to ratify or reject is vested in different parts of the Sovereign 
power, according to the constitution of dilierent countries — 
in a popular assembly, as the Cortes in Portugal ; in a second 



and 9»al- 



' It should b« borne in mind that in the case of appointments to offices 
the Minister responsibto for tho appointment aocertitina the King's 
pleasure before the preparation of the more formal documents which 
I havu described. Tho name of the pernon to be appointed is submitted 
in writing, which if approved is initialed by the King. 

* For the usages as to mtificatioQ, the distinction l>ct\voen tacit and 
express ratification, and (he mornt obligation not arbitrarily to refuse to 
ratify, see H«U, lutcrnatiunal Law, ed. 3, pp. 309-34. 
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chamber, as the Senate in the United States; in the 
Executive^ as the Crown in England. 

And so a M'anrant is again issued under the sign manual, 
countersigned by the Secretary of State, for affixing the Great J 
Seal to an instrument ratifying the treaty. Tlie instru- 
ment of ratification, which is in fact the treaty with the 
Great Seal affixed to it, is then exchanged, by the Minister 
empowered to do so, for a ratification with corresponding 
forms from the other side. The Ministers who exchange 
ratifications execute at the same time in duplicate a docu- 
ment of a less formal but very important chai-acter, 
a statement, sealed with their respective sejils, that the 
ratifications have been exchanged. The document of 
ratification of the treaty by the foreign power with whom 
we are dealing, and the document attesting the fact that 
ratifications iiave been exchanged, are then deposited in 
the Foreign Office. 

It ia possible that a treaty may require legislation in 
order to biing it into eftect. Such ia the case with treaties 
involving fiscal changes which cannot l>e brought about 
without the consent of Parliament. The ratification is 
then postponed till the required legislation has taken place, 
or the treaty must contain, express or implied, a condition 
Bulisequent that its operation is dependent on the action of 
Parliament. 
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Persotia resj)onsille/oi' the Exjyression of the Royal Phueiire. 

The order in Council is made by the King ' by and with 
the a<.lvice of liis Privy Council.' Those pei-sons w^ho are 

present at the meeting of the Council at which the oi"der 
is made assume the respon.sibiIity for what is done. 

The sign manual warrant or other document to which 
the sign manual is affixed bears the counter-signature of 
one or more responsible ministers. In case of Instructions 
given to a colonial governor, where no such counter-signa- 
ture appears, the document is authenticated by the use of 
the Sigiiet, one of the three seals for the use of which a 
Secretary of State is I'csponsible. 
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The Great Seal is affixed on tlie resixmsibility of the The Chan- 
Chancellor, but though he is primarily responsible, there ** °'' 
tu'ii in most cases certain fomis by which he is authorized 
or directed to use this final authentic expression of the 
royal will. 

These fonns used until lately to be very complicated ; Ancient 
their complication was due to the conflict between ^^^ 
kings and their advisei-s in the fourteenth and fifteenth authority, 
centuries. The King wished to order the use of the Great 
Seal without the intervention of any Minister but the 
Chancellor ; the Council and the Parliament were deter- 
mint^d that at least one other officer of State, the keeper 
of the Privy Seal, .■should be a party to the transaction \ 

An act of 1535 ' settled the forma necessary for the most 
important purposes in which the Great Seal needed to be 
employed. Every gift, grant, or writing signed with the 
sign manual and intended to pa.ss under any of the great 
Seals ^, was to be brought to the King's Principal Secretary 
or to one of the Clerks of the Signet ; a warrant under the 
Signet was then to accompany the document to the Lox-d 
Keeper of the Privy Seal, who in turn transmitted it with 
a like warrant under the Privy Seal to the Chancellor or 
other officer, in order that effect might be given in due form 
to the King's pleasure as expressed in ' gift, grant, or 
writing.' At some date euljsequent to 1689 the Law 
Officers of the Crown were introduced into the transaction 
at its earliest stage. Legislation of the present reign has 
reduced these forms to reasonable limits *. 



* FrococdingB of the PrivyCouDci],vol. vi, Preface, pp. olxxxir, olzxxriii, 
cxcii, cxcvi. 

' a^ Hen. VIII, c ti. 

* There were Orent Seals for England, Irolund, the Duchy of Lancaster, 
the Counties PalaCiiiouf Durham and Chcislurandtho Principality of Wales. 

* I3«foro 1851 a pnteul umler the nulhority of a Secretary of State might 
pass througli th(» foUiAviiig forms : — 

I. Warrant, signed by King and countersigned by Secretary of State 
addressed to Attorney* or Solicitor-Oeneral to prepare a BiJt, 

a. Bill prejiared, signed by Attomcy-Qent-ral and taken to Socrotary 
of State's offivo fur the King's signature. There called the Attorney- 
Goueral'B Bill. 

3. Bill feigned by the King, taken to Signet Oiflco, there called the 
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We can therefore consider, within these limits, the modes 
in which authority is given for affixing the Great Sea!. 
They are four: — 

A fiat of the Chancellor or Attorney-General, or war- 
rant of the Speaker of the House of Commons. 
An Order in Council. 
A sign manual warrant '. 

A sign manual wairant preceded l>y an Order in 
Council. 

For certain pui-poses the Chancellor may order the use of 
the Seal without any previous nignification of the King's 
pleasure. This is done in the case of some of the Commis- 
.sions for holding circuits in England and Wales -, of Corn- 
King's Bill, and there deposited. For n description of the Signet 
Office, whicli whs roally a branch of tlio office of the soiithoru, afltT- 
wards Home, Secretary, seeThomns, Departmoiita of Oovunimcut. 

4. An attested traiiscript sealed with .Signet, handed on to Lord Privy 
SeAl'sOffluc, bidding him direct Chancellor to make Letters Patent 
in prescribed fomi, taken to Privy Seal Offico,and there deposited. 

5. An attested traniicript of the above, sealed with Privy Soul, witli 
request for direction waa lodged at Crown or Patent Office in 
Chancery. There an engrossment was made of it, and the Privy 
Seal wnd engrossment left at the Lord Chancellor's. 

6. If Lord ChancoUor saw no objection, he wrote his name under the 
grant, and the Groat Seal was then aflixod. (Nicolas, vi. pp. coviii- 
ccx.) 

The changes are as follows ; — 

14 & 15 Vict. c. 8a. Noceaaity for Si>ie< abolished. 

43 & 44 Vict. c. 103. Attorney- and Solicitor-General not to prepare 
warrants for Letters Patent. 

47 & 48 Vict. c. 30. Necessity for Privy Seal abolished ; and a warrant 
under II. U. sign manual, prepared by the Clerk of the Crown, 
countersigned by Lord Chancellor, one of the principal Secretaries 
of State, the Lord High Treasurer, or two of the Commissiouers of 
the Treasury, is authority for affixing the Great Seal. 

This ia not to affect cases whera the flat, authority, or direction of 
Chancellor is sufficient. 

• In the case of Letters Patent empowering Commisisioners to upon 
Parliament, or to give the royal assent to Billti, the sign manual warrant 
la a part of the document, or rather, the King's signature^, as well as the 
Great Seal, is affixed to the Lett«n Patent. This is under 33 Hen. VIII, 

C. 21, 8. 5. 

* This is true of the autumn assizes, and of the intermediate assize after 
Easter in Lanrashire and^ Yorkshire. For the purpose of other circuits, 
the King signs two warrants, one to assign the judges to their respective 
circuits, the other containing the names of the King's counsel and of 
others who are to be put into the Commission. 
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missions of the Peace, of writs of summons to peers to 
attend Parliament on succeeding to the Peerage, of writs of 
dedimus, miiersedeus, niitti'mus '. 

Writs for bye-election8 to fill vacancies in the House of Speaker's 
Commons are issued fi-om the Crown Office on the authority ^''*''"° • 
of ft warrant from the Speaker, Commissions of Escheat on 
ihajmt of the Attorney-General. 

In ceiiain cases the authority of an Oi'der in Council is Order in 
suflScient. A royal prochtniation passes the (treat Seal in 
virtue of such an order, and though writs for a new Parlia- 
ment are in practice issued on the authority of the pro- 
clamation for the summons of a Parliament, an Order in 
Council is usually made, directing the Chaucelloi-s of 
England and Ireland to issue the necessaiy writs. 

In the great majority of cases the mode in which the Higw 
authority is given is by a sign manual warrant counter- ^^,^^1. 
signed by one of tlie principal Secretaries of State when 
Letters Patent are used to sigin'fy the royal pleasure, or 
when powers are given to conclude or ratify a treaty. On 
certain occasions the Lord Chancellor countersigns the 
waiTant. The Lords of the Treasury might do so, but do 
not ill practice. 

In a few cases an Ortler in Council is required to precede Order in 
the issue of the sign manual warrant. These occur in the „nj"*^' 
grant of charters to towns or other corporate Ixsdies, and warrant. 
also in certain cases when the warrant proceeds from 
the Colonial Office, For the Privy Council advises 
the Cixiwn before a corporation is created and invested 
with privileges, and a colony, in default of any other 
provision for its government, is governed by the Crown 
in Council. 

It will be understood that although an Order in Council 
or a sign manual warrant, or both, may for certain purposes 
be required as authority for affixing the Great Seal, yet 
that all three are separate modes of signifying the royal 



^ Writ of dtdimiu giring power to ndminister oaths — as in the oaae of 
persona newly placed on the Commission of Peace. 
Ot a%^ptr$tdta» to stay the exercise of a Jiirisdiction. 
Of mMimiM to autltorizc the removal of records from one Court to another. 
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The forms alx)ve stated aeem to comprise all the modes in 
which the ix>yHl will is expressed for executive purposes, and 
they show how many restraints are imposed on its ex- 
pression by the interposition of responsible Ministei-s. 

Nor is any choice allowed to the Crown as to the necessity 
for an individual expi-ession of consent, or as to the fonn 
in which it should be expressed if custom or rules of law 
require that the assent should be given in a particular form. 

In cases of illness or of absence from the kingdom, the 
use of the sign manual has been dispensed with, A stamp 
(i) Illness, has t»een allowed to be affixed under certain conditions 
when a King or Qiiecu has, from weakness or pain, been 
unable to sign in person ; and a Commission has from time 
to time Ijecn issued under the Great Sea! to enable Lords 
Justices to sign on behalf of the King when he has been 
absent from the kingdom '. 

Modem facilities of conununication have made the ap- 
pointment of Lortls Justices unnecessary. The last four 
reigns have produced but one such Commission, in 1821, 
And the number of ca.ses in which the sign manual is now 
required by Statute seems in the course of the present 
century to have made Parliament moi-e scrupulous as to 
the delegation of this royal function. 

Henry VIII, Mary Tudor, ami, it is said, William III, 

' The rcillo-wing is the form in whicli ihat pari of the Commission runs 
which gives authority to sign for the King. It is taken from the Com- 
Milsiiion of E719. 

'And our Will and Pleasure is, that the said William Arohbi8lioi> of 
Canterbury, *c., by virtue of the authority granted by these presents, be, 
and shall be known, nauiod and called by the name, Title, or Slilo of 
t>uardinn!< and Justices of our snid Kingdom, or our Lieutenants in the 
unmo ; and that nil Writs, Letters Patent, C<inimiH«ions and other ilistru- 
menta or writings lvhfttsoe^r<^^, which should or ought to have or bear 
Teate by or under ourselves, shall bear Teste in and under the name of 
the First for the time Iteing and the Stile of other Guardians and Justices 
of our auid Kingdom, and of our LiculonuiitH in (he same, in the form 
following, viz. : Witnesses, William Archbishop of Canterbury and other 
Quardiaus and Justicea of thu Kingdom. 44 Com. Journals, p. 40. 
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issued Commissiona giving power to certain persons to 
apply a stamp of a certain form to such documents as 
should pass the sign manual. 

In the last weeks of the life of George IV his infirmities 
made it difficult and painful for him to affix his signature 
to documents for which the sign manual wius necessary. It 
was tlien con8idei"e<l tliat neither the King of his own 
authority, nor the King in Council, could make valid the 
expression of the i"oyal will in any other way than hy actual 
signature, and so a Statute ^ had to be passed providing 
that a stamp might be affixed in lieu of the sign manual ; 
but the King was required to express his consent to each 
separate use of the stamp ', anrl the document so stamped 
was attested by a contidential nervant and a number of 
high Officers of State. 

Again, uutil 1862, it was the practice that all commissions 
in the army should pass under the royal sign manual. 
The accumulation of commissions awaiting signature had 
reachetl 15,000. An Act was pa.ssed to enable the Queen, 
by Order in Council, to free herself from the duty of signing 
such commissions. It was argued in debate, on the authority 
of tlie precedent of Mary's reign, and of the commiasions to 
the Lords Justices in the reign.s of George I and George II, 
that the Queen could by virtue of lier preixjgative depute 
others to sign for ber ; but Sir G. C. Lewis pointed out that 
commissions had always passed the sign manual, that this 
practice had been recognized by vainous Statutes, including 
that of George IV just refen*ed to, anil that it could not 
safely be abandoned except on statutory authority '. 
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• 1 1 Geo. rV, c. 33. 

' Stanhope, Conrersations with the Duko of Wellington, p. 957 : — 

'The King was rather irritable Trom thu effect of n clnuse which Lord 
Qrey had introduced into the Bill for the Stamp, ttiiit his nsM^nt sluiiild 
be spoken separately to each paper requiring nignature. Keppvl, who was 
always nbout him, was very careful as to the due observance of this rule; 
once or twice, when tlio King hnd only nodded, instead of ix>ponting the 
aame words, Keppel reminded the Dukp, and the Duke then remiutled 
the King, His Majesty said, with some impatiencu, " Damn it ! what 
can it signify?'* Bui tlte Duke answered, "Only, Sir, that the law 
requires it ;" upon which be complied.' 

' Hausiird, clxv. 1463. 
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Sectiok I 

The Councils before 1660 

§ 1. Th6 (frovL'th of ike Council. 

The King, an we have seen, never acts alone. That which 
he does in the department of judicature he doea through 
his representatives in tlie Courts. That which he does in 
a<lminlstration he does through the intervention or on the 
responsibility of a Miui.ster or Ministere, or of the Privy 
Council. The general policy of his government is deter- 
mined by the advice of the Cabinet. 

I will not dwell at tliis moment upon the King as judge, 
or upon the details of administration. In the present 
chapter I would ask what has been the history and what 
are the present circumstances of the three great Councils of 
the Crown : the House of Lords, with the judges and law 
officers who share in its summons ; the Privy Council, 
necessaiy, a-s has Vwen shown, for the transaction of certain 
foniial acts of State ; the Cabinet, which settles questions of 
general policy and determines the action which shall be 
taken by the departments. 

The materials for the history are ample enough, but this 
does not make it easier to form conclusions as to the 
character of the King'a Councils at any given times, in 
theory and in fact^ or to mark the stages of transition by 
which we have reached the conditions of the present day. 
The King can take counsel of whom he will, but we shall 
always find that there are certain persons specially entitled 
to offer advice, and certain persona under a special liability 
to give advice. To these we may add a group, not always 
so distinct, of persons whose advice is habitually expected, 
given, and acted upon. These groups, although they pre 
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serve a perceptibly separate existence throughout oiii" his- 
tory, yet appear to be constantly I'atling into one another, 
and when they are classified and named by eminent writers 
it is difficult on closer inquiry to find the consultative 
bodies which coiTcspond to the names. 

Coke tells us that the King is assisted by four Councils : The four 
(i) The Commune Conciliwm or Court of Parliament, (z) of*Coke* 
The Magnum Concilium, or House of Lords, (3) The Pri\y ■•"! H»le. 
Council for mattei-s of State, and (-1) The Council of the 
Law, consisting of the judges.' Hale also descriWs four 
Councils, agreeing with Coke as to the first two, but placing 
a CoTK-ilium Ordinariuin, between the Magnum Gonrilki'ni 
and the Concilinm Privattim and omitting the Council of 
the Law.* 

The last two Councils of Hale might lie thought to 
correspond with the Privy Council and the Cabinet, but we 
must not apply modern ideas to the terminology of the 
seventeenth century. It will Ije better to tiy to ascertain 
what the four Councils of Hale really were. 

And here we must note a tendency in every successive 
Council, first to increase in size, then to fomi within it 
a nucleus of advisers who transact the more important 
business, then to become two bodies in all but name, the 
real and the titular councillors, lastly to part in name as 
well as in fact, whereupon the smaller Council in turn runs 
the same course. 

We can trace this process soon after the transformation of The Com- 
the Witan into the Commune Concilium, wherein thequali- ^lium.*"*" 
fication for membership rested on the tenure of lands from 
the Crown. Within this assembly of magnates developed 
the group of great officers of the household and of State, 
who, sitting with their statf of sulxtrdinates in C'urui or in 
Exchequer, transacted the judicial and financial business of 
government. It would perhaps be an anticipation of modem 
ideas to say that the Curia was the executive, the Coiu^ilium 
the legislative and deliberative body ', but this distinction 



' I. Co. Litt 110(A). 

• Hale, Jurisdiction of the Houso of Lords, ch. ii. 

' Stubbs, Const. UiBt. i. 387, 388. 
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between the two bodies tended to become more marked as 
the larger body expanded from an assembly of magnates 
into an aasembly of tenants-in-chief, the Commune Con- 
di mm of the Charter. 

Tliis assembly of tenants-in-chief in its turn gave way to 
the assembly of estates, the clergy, baronage, and commons, 
summoned in person or by their representatives to advise 
and aAsist the Crown in Parliament, Here, if anywhere, is 
the Cmnmune Concifmm of Hale and Coke. 

Of these estates one, the baronage or magnates, from its 
composition, was more easily brought together for purposes 
of consultation, and, from its power, was more necessary 
for purposes of consent. It represented the Concilium of 
the Norman kings before that assembly was aflbrced by 
the summons of the tenants-in-chief. Hence it remained 
and still is a council of the Crown, the Magnum Concilium 
of Coke and Hale, the House of Lords of to-day. 

Meanwhile the Curia, if we may assume tliat it was 
a separate and definite body, existing for the combined 
purposes of council and administration, gradually dis- 
appeared as the executive and judicature defined themselves. 
The Chancery parted from the Exchequer in the end of 
the twelfth century ; the Common Law Courts with their 
special jurisdictions became distinct in the course of the 
thirteenth : and there comes into existence a Council which 
includes the great officers of State. The membera of this 
Council have, in addition to such departmental duties as 
any of them might discharge, the duty and responsibility 
of advising and acting with the King. 

This body, ill-defined as to constitution and powers, but 
always in immediate attendance upon the King, appears 
first during the minority of Henry III. It is distinct from 
the larger deliberative aasembly, the Commune Concilium,, 
from the more frequently summoned assembly of the mag' 
nates, and from the judicial and financial staff which 
tran-sacted the business of the Courts, the Chancery, and 
the Exchequer. 

In the middle of the thirteenth century it had assumed 
80 definite an existence that the mode of its selection forms 
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an important feature in the Provisions of Oxfonl ^ From 
the reign of Henry III we may say that, as an assembly, 
it had acquired a corporate character : its members were 
sworn as councillors of the Crown : general ((uestions of 
policy were here discussed, and prepared, if necessarj', for 
the consiriei-ation of the estates of the realm : finally, it was 
the medium through which the King, himself irresponsible, 
performed acta of State \ It is the Continual Council. 

We should note an uncertainty which existed for some 
time after Parliament had come into existence, as to the 
legislative powers of the Crown when acting with a body 
which was neither the Continual or King's Council nor 
the National Council, but the King's Council phts the estate 
of the baronage. Edward I used auch an assembly for pur- 
poses of legislation ^. Edwai\l III tried to obtain grants of 
money from a body which consisted of Council, baronage, 
and a selected representation of tlie commons *. Yet it is 
possible to distinguish these Great or General Councils of the 
magnates, occasionally summoned to advise the King, from 
Parliament on the one hand and the Continual Council on 
the other. The confusion cleai-s away as the legislative 
rights of the commons are recognized and insisted upon. 
The Great Councils were summoned from time to time on 
special occasions throughout the fourteenth and fifteenth 
centuries, and on these occasions they transacted business, 
other than legislative, such as might have >>een dealt with 
at the Continual or Privy Council. On two occasions only 
was a Great Council summoned in the seventeenth century ^ 
The baronage assumes its position as an estate of the 
realm and a House of Parliament. The Magnum 
Concilium survives in certain privileges of the House of 

' Proviaions of Oxford. Stubba, Documents, 396. 

' The order for expelling the Jews (1090) was made 'per regem et 

return conoilium.' Ibid. 435. 

As iu the passing of Quift Eiiiptores ; Bud see Stnbbs, Const. Hist. ii. 06. 
Rot. Pari. iL 353, 957, and sec vol. i, Parliament, aaS, 391. Hale, 
Jurisdiction of Lords' House, p. 8, says, *The form of these great Councils 
ever variod.' 

' Such Councils were summoned by Charles I in 1640, and by James II 
in 1688. Clarendon, Rebellion, ii. s. 34; Macaulay, History of England, 
oh. ix, ToL iii. a6a; Clarke, Life of Jamea II, vol. ii. p. 338. 
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Lordfl and in certain duties of the judges and law officers of 
the Crown. 

Pdwen of So we may leave the first two of Hale's Councils, and 
Continua.1 y^'fttch the developments of the Continual Council. If the 
minority of Henry III first gave a definite existence to this 
Council as a group of responsible adviaens, the minority of 
Richard 11 was the time when its powers were defined as 
practically co-extensive with the prerogative '. 

The liusinea* of the Council covered the whole field of 
executive action : its members were appointed for a year, 
but were usually re-chosen ; they wen; bound to attend its 
meetings, and were paid for their services *. 
Its reU- I have already spoken of the attempts by the Commons 
C**mm *" ^ control the appointment of the Council, of their moderate 
Ante, success between 1377 and 1422, of their cessation after the 
pp. ao, aa. i^t,t,er date ; these uiattera, together with the change.^ in 
the composition of the Council during the fifteenth and 
sixteenth centunes, relate to the limitations on the power 
of the King rather than to the constitutional history of the 
Council. Whether the Council was made up of great feudal 
lords, as in the later period of the Lancastrians, or of men 
of business of no great birth or estate, as under the first 
Tudors, or whether, as in the earlier part of the fifteenth 
century, both these elements were present, the powers of 
the Council were much the same; only in the first case 
they might be used as a check upon the King ; in the 
second, the King, himself irresponsible, might use the 
Council and its powers with formidable effect. 

But assuming that from the end of the fourteenth 
century the Council was admitted to be, — with the King, 
and subject to his initiative, — the executive of the country, 
there are three points to Ije noted in its history between 
this date and the Rebellion. They are (i) the development 
of an outer and an inner Council ; (2) the judicial powera 
of the Council ; (3} the closer relations of Council and 
Parliament. 



> Stubba, Const. Hist. iii. 

' Nicolas, Pr(H!«eding» of Privy Coancil, i. p. t ; and 8«e lists of in«m- 
ben of the Council, ibid. 337, 093. 
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§ 2. The OrdiTiary and the Frivy Councila, 

The Councils of the fourteenth and fifteenth centuries 
were the Great Council, and the Continual or Privy 
Council', the former summoned for special occasions, the 
latter in constant attendance upon the King. Between the 
years 1460 and 1540 there is a blank in the records of the 
Council, and when we are able to resume the narrative of 
its proceedings we find that the Great Council has fallen 
into abej'ance, and that another sort of Council, the 
Concilium Ordinariuvx, has coine into existence. 

An obscurity hangs about this Council, both as to origin xiie 
and composition. It is not the same body as the Privy couaMl^ 
Council. The latter varied in numbers and in other respects ion. 
during the Tudor reigns; it was sometimes divided into 
two groups, one to attend the King when he moved about 
the country, the other to transact business in London ^ ; it 
was sometimes divided into Committees ^ to each of which 
some department of executive business was assigned. But 
outside the Ixidy of Privy Councillors there appear to bo 
a number of persons sworn of the Council yet not habitually 
summoned to those meetings which are recoi-ded as meetings 
of the Privy Council. 

The accounts which we have of this Council, whether wexheirlegal 
turn to the precise description of the Coiicilium Ordinarium e^*""'*'- 
by Hale *, or to less explicit references in documents of the 
Tudor period, all suggest that the ordinai'y counsellors 
were chosen mainly for legal or judicial purposes. 

Hale treats of the Concilium Ordinarium chiefly in its 
relations to the Courts of Law. Heniy VIII, in November 
1541, orders his Chancellor to summon his * counsellors 0/ 
all iorta, spiritual and temporal, with the judges and 
learned men of his Council V to hear of the misconduct of 



* The t«rm 'Privy Council' dates from the reign of Henry VL NiooUe, 
Proceedings of Privy Council, i. p. Ixxii. 

" Nicolas, vii. pp. xv, xx. 

* Burnot, Hist, of Reformation, t. ng. 

' Kale, Juriiidiction of the Lords' House, c. ii. 

* Nicolas, Proceedings of Privy Council, vii. p. xix. 
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KatLerine Howard. The ordinary Council doea not cor- 
respond to Coke's 'Council of the Law',' which wasj 
confined to the judges, whereas there seems to be no doubt 
that among the ordinary counsellors were persons of rank 
and dignity *, and learned lawyers who had not attained to 
the Bench '. 

It is very likely that Hale, writing at the end of the 
seventeenth century, describes this Council with more ex- 
actitude than ia justified by the facts of its history ; and 
indeed one must admit that it is impossible to dogmatize 
about the constitution, at any given time, of Councils 
whose existence was never defined by rules of law and 
whose composition was mainly determined by practical 
convenience. The judges are liable to be called upon for 
advice, the Privy Council are regularly and habitually con- 
sulted and have become the recognized channel of executive 
action. It was convenient during the Tudor period that 
the legal and judicial element in the Council should be 
strengthened by the addition to the King's Councils of men 
whose advice might strengthen the judicial work of the 
Council though not needed on general matters of State. We 
may be further justified in saying that occasional counsellors 
for non-legal matters were sometimes introduced. Yet these 
institutions are essentially clastic, they are different at one 
time and at another, but the lirocessof change is impalpable. 

After the close of tlie Tudor period we hear no more of 
Ordinary Counsellors, save in the later description of Hale. 

The Privy Council itself underwent changes in the six- 
teenth century. It changed in number ; there ivere eleven 
members at the accession of Henry VIII *, and twenty-five 
at the time that Edward VI came to the thrane *. Mary's 

^ Co. LUt. no a. 

' As, for ixiBianco, tlio Bishops of London and Rochester and Lords 
St. John and Windsor. Nicolfts, Proceedings of Privy Council, vii. p. xxiL 

' The conciliar functions of the judges survive in the writ of atteiidanco 
which the; rtcoive at the commencement of ench Padtamcnt. (Part L 
p. 5a.) The learned men of the Council are to be found In the King's or 
Quoon's Counsel learned in the Uw. 

• Nicolas,. Proceedings of Privy Council, vii. p. 4. 

* Burnet, Ilist. of Reformation, v. 117. 
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Ck>uncil was much larger, rising at one time to forty-six. 
During the reign of Elizabeth the number dropped from 
eighteen to thirteen. We find too a change in tlie composi- 
tion of the Council as compared with the previous century. 
New men devoted to the business of official life and of 
no great weight in the country had been introduced by 
Edward IV ; and officials pervade tlio Tudor Councils '. Tins 
was the atlvice of Fortescue*, who thought that the King's 
business suffered from the inattention of great lords, en- 
grossed in their own affairs and in the advancement of their 
families and dependants. 

The formal division of the Council into Committees Bci;iii. 
under Etlward VI and the assignment of the most impor- |Jf"^^ 
tant business to a Committee of State ■' may have continued Cftbinet. 
under Mary. During the last years of Elizabeth's reign 
the Council was greatly reduced in number, and nearly all 
its members held high offices. It was in effect a Cabinet 
Council. Under the Stuarts the numl>crs were increased. 
The Committee of State of 1 553 reappears under that title 
in 1640, Avhen it is also described as a 'Cabinet Council' 
by way of reproach *. 

It seems almost inevitable that unless the entire Privy 
Council was often reconstituted the treatment of important 
matters must pass into the hands of a few. The Council 
would always contain men qualified for one cause or another 
to be Councillors of the Crown, but not possessed of the 
practical sagacity, promptitude of judgment, and force of 
character which come into play when some crisis calls for 
immediate action and nothing that can be done is free from 
risk. The men who possess these qualities would be the 

' In 1536 11)0 Yurkshire rebels coraplninod that there were too many 
persona of humMu birth in tho Council : Henry VIII roplibU that it con- 
tained more ot the nobility than when he came to the throne, but added 
that 'it apperlatneth nothing to any of our :»ui>ject4 to choow our Council.' 
Nicolas, Proceedings of Privy Council,, vii. p. iv. 

^ Governance of Elnglacid, oh. xv. cd. Plummor, p. 1^5. 

' Burnet, Uiat. of Roforuialion, v. 119. The King sat witli this Cum- 
mittee for matters of most importance. 

* The Hardmcke Pa|iera, ii. 147, contain tho minutes of a Cabinot 
Coancil of August 16, 1640. See too Clarendon, History of the Rebellion, 
bk. ii. 88. 61, 99. 
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§ 3. The JudiciaZ Powers of the Council, 

The severance of the Common Law Courts from the 
Curia had not exhausted the judicial powers of the Crown. 
Those who wanted remedies which the Courts of Law could 
not supply, and those who wanted redress which the Courts 
of Law could not enforce, came to the Crown aa to the 
fountain of justice, and the Crown in Council did for the 
suitor what the King's grace might prompt. The Chancellor, 
who was usually a lawyer as well as an administrator, 
carried into the Chancery a good deal of the judicial work 
of the Council ; but successive Chancellors gitidually con- 
fined their jurisdiction to cases in which they supplemented 
the Common Law, and built up a body of equitable rules 
respecting uses, fraud, and the enforcement of contracts. 

In the reign of Edward III, as we are told by Coke ' and 
Selden *, there were three Courts into which writs coram 
•)^ge were returnable : they were so returnable in Banco^ 
in Camera, in Cancdlai'ia— in the King's Bench, the 
Council Chamber, or the Chancery — and the coercive juris- 
diction of the Coimcil, though a subject of remonstrance on 
the part of the Commons, grew more necessary as the 
numerous households and retainers of the great lords ^ 
spread disorder for which the ordinary litigant had no 
remedy. 

This jurisdiction served two objects, the assistance of the 
weak or the poor, and the maintenance of order. 

In the first of these eases the Council acted, as did the 
Chancellor, upon the receipt of a bill or petition. In rules 
made for its governance in 1390 the Lord Privy Seal and 

' Coke, Inatitutca, iv. c. 5. 

* Soidcn, Diacourao on Laws and Oovernmeni of England, ii. c. 3. 

* The great lords ]nid councils of their own. Sec Fortewnio, ed. 
Plummer, pp. 308-10. t6 Rtc. II, c. a, forbida lords or Udiea to compel 
appearance before thoir councils on any disputed right to real or personal 
property under penalty of /iax>. The Act, 31 Hen. VI, c. a, giving power 
to the Council to deal with caaea of riot and oppraasion, haa already been 
referred to ; supra, p, ao. 
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others were to deal at once with the bills of persons of 
amall importance; again in 1424, ita members were enjoined 
in dealing with petitions not to meddle with such matters 
as were determinable at the Common Law, unless they 
should ' feel too great migJd on the one side, arid unmight 
on the other, or else other reasonable cause that should 
move them \' Similar in character is an ordinance of 1443. 
Wolsey, when Chancellor, established a Committee of the 
Council to sit 'in the Wliitehalle' 'for the expedition of 
poore meunys causes depending in the sterred chamber*.' 
And to the same purpose it is provided in the ordinance of 
1526 for the household of Henry VIII, that of those 
membera of the Council who were in constant attendance 
on the King, two should sit daily in the Council Chamber 
at certain hours to hear ' poor men's complaints '''.' 

We may follow this jurisdiction to its close. It became The 
the Court of Requests, sitting in the Whitehall, consisting hAn''*' 
of certain members of the Council and some lawyers, and th« 
' Masters of Requests,' to hear matters referred to it by the Request. 
Council, or matters which came directly before it. The 
Masters of Requests were sworn of the Privy Council, 
though as time went on tliey ceased to be reckoned among 
the Privy Councillors, and though sworn as counsellors to 
the King had no precedence among membera of the Privy 
Council *. They dealt with cases resting on the suggestion 
that the suitor was either too poor to proceed at Common 
Law, or that he was a member of the King's household*. 
The parties came directly before the Court or were referred 
to the Mastei-8 of Requests after petition to the Council ". 
Judgments of the Court were enforced by writ of attach- 
ment under the Privy Seal. 

* Nicoljis, Proceedings of Privy Cotinci I, i. t8 ; iii. 149. 
» S. P. Dom. Hon. VIII, iii. 571 (MS. Record Office), set out in toI. lii 

of the Publicatioiui of the Soldon Socii<ty, p. Ixxxi. 

' Ordinances for regulation of Royal Uou.tehold, 159, 160, and aee 
I^ioolus, vii. p. viii. 

* This change took place early in the seventeenth century, Selden So«. 
PablicAtionii, vol. xii. p. xli. 

* Lambarde, Archeion, 939. 

* Memorandum by Dr. J. Herbert, Secretary of State. S«Iden Series, 
xii. p. XXV. 
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But ill the later yeara of the sixteenth century the 
Common Law Courts took exception to a jurisdiction which 
deprived them of litigants and of fees. The judges, in 
a.s8ailing the Court of Requesta with writs of proliibition, 
treated it as a new Court created iinder the early Tudors, 
with neither statutory authority nor iiiiuiemorial custom to 
support its jurisdiction. The validity of the writ liy which 
ol>edience to the orders of the Court was enforced was 
challenge)! in the Coimnon Pleas in 1^)9^, and it was held 
that ' the Court of Requests or the Whitehall was no Court 
that hath a power of Judicature '.' 

Tliis, in the view of Coke, terminated the existence of the 
Coui-t, though he speaks with regret of its discontinuance. 
But he was premature : the need of cheap and speedy 
justice prevailed over the alleged infirmity of jurisdiction ; 
and the Mastere of Requests, presided over Ly the Lord 
Privy Seal, did a large judicial busiuess thi-oughout the 
reigns of James I and Charles I. Even the Act for the 
ftlolition of the Court of Star Chamber, which would seem 
to have taken away from the Privy Council all juris<liction 
exercisable by the ordinary courts of justice, did not inter- 
fere with the action of the Court of Requests. But it 
ceased to sit in the troubled times of the Civil Warj and 
was not revived by Charles II \ 
Aeourt to In the Court of Requests the Council exercised a civil 
order* jurisdiction in the interests of those who wanted to get 
justice cheaply. But there was another class of cases in 
which the strong hand of the executive was needed. Here 
the Council dealt with offences against order, disregard of 
proclamations, fraud, foi'gery and the mutilation of docu- 
ments, perjury, conspiracy ; these were puni.'jhcd with fine, 
imprisonment, the pillory, loss of ear.s, and whipping^. 

This seems to have been an original jurisdiction of the 

' Coke, Inst., iv. p, 97. 

' Th« Commitlce of Council, «]>point«<l F«l». 7, 1667 (when tliere was 
a general re-arrangement of the Committees), to deal with petitions and 
grievances, was for(ji(ldt«n ' to incddlt! with qufstiona of property, or 
what relates to titeum d (uum.' Register of Privy Council, Charles II, 
Tol. vii. p. 173. See also Selden Serif-M, jtii. p, I, li. 

' Acta of the Privy Couaoil, ed. Daaent, i. 39, 105, 124, 009. 
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King's Council, sometimes, Vjut not necessarily, exercised in 
the Star Chaml>er. The often-cited Act 3 Henry VII, c. t 
constituted a committee of the Council, the Chancellor, 
Treasurer, Lord Privy Seal, or any two of them, with a The Star 
spiritual and a lay member of the Council, and with the ' ""'^* 
addition of the two Chief Justices, or other two judges, 
to deal with cases of livery and maintenance, misconduct 
of sheriffs, and other specifietl offences against oiiler. 
A later Act added the President of the Council to this 
Courts 

The object and effect of this Act has been much discussed. 
Let us first look at the facts. The Council did not cease to 
exereise some criminal jurisdiction throughout the reign of 
Henry VIII, and in 1540 took power to compel those whom 
it summoned to enter into recognizances to attend its plea- 
sure until they were dismissed, a power constantly exercised 
and, one must suppose, in a manner very irksome to the 
subject ~. Among the Committees which Edward VI ap- 
jwinted, one was tu deal with offences against order, the 
disregard of proclamations, and the infliction of the necessary 
punishments ^ ; and during the reigns of Mary and Elizabeth 
we find the Council dealing with offences, mostly in the 
nature of seditious language, and ordering punishments. 

A secretary of the reign of Elizabeth setting out his 
duties, records the distinction which existed Ijetween two 
branches of the work of the Council — matters of public 
interest, foreign or domestic, and matters between party 
and party. And of this second branch little is dealt with 
by the Lords of the Council, but in case of breaches of the 
peace ' the Lords do either punish the offender by commit- 
ment, oj' do refer the mattei' to the Star Chavnher, where 
great riots and contempts ai-e punished*.' 

' ai H«n. VIII, e. ao. This jurisdiction is recognized in 5 Elir. c 9, { 7, 

' Nicolaa, vii. 97, and see Acta of the Council, ed, Dasent. Botween 
April 154a and the end of December 1546 no les^ than 158 such recogni- 
zances are recorded. 

' Bumet, History of Reformation, vol. v. p. 117. There were six Com- 
mittees : one to deal with the civil, one with the criminal Juriitdiction of 
the Council : others for the State, for the revenue, for the coUeotioo of 
debts due tu the King, and for the bulwarks. 

* Prothero, Constitutional Documenta, 167. 
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Thus side by aide with this jurisdiction of the Privy 
Council we find existing another juri.sdiction, that of the 
Lords of the Council sitting in the Star Chamber ^ To this 
Court matters are constantly refeiTed by the Privy Council 
in the reigns of Henry VIII, Edward VI.Maiy.and Elizabeth; 
and when the Star Chamber is mentioned in the Acts of the 
Council, it is as the Court in which a case should be tried'', 
before which an individual should appear^, or a jury be 
censured *. Once there is a suggestion of jealousy on the 
part of the Council. Sir William Paulet, whose case had 
been deferred that he might f onnulate his charge, transferred 
it to the Star Chamber. The Council ordered that a matter 
brought before their table should not be removed to another 
Coui*t without their authority, and required Paulet with all 
speed to exhibit his bill of complaint before them *. Thus, 
while we have two Courts, both of them exercising inquisi- 
tox-ial and judicial powers, we find that one makes only an 
occasional use of these powei"s, and is engaged mainly in 
administrative work. It remains to ask what distinction 
ia to be found between Council and Star Chamber as regards 
jurisdiction, composition, or procedure. 

One cannot suppose that the offences designated in the 
Act of Henry VII might not, apart from Statute, have been 
dealt with by the Council at large, or that, if they had 
been assigned to a Committee of the Council, the King 
might not have summoned two judges, not members of the 
Council, to assist the Committee. The Act did not create 
new offences, or a new jurisdiction, but it specified certain 

* When Cranmer, on his first sppenrance before the Council, wm ordered 
to appear before them on the following day at the Star Chamber, wu seem 
to be on the point of identifying the two Conrta. But the body which was 
preMnt in the Stnr Chamber next day wns a Committee of the Council 
'appointed to ait upon the offenders.' It wm not the Court of Star 
Chamber, for it transacted some admini.strutive bubineaa, besides sending 
Cranmer to the Tower. Acts of the Privy C<>uneil, iv, 347. 

' Acta of the Privy Council, cd. Da»ent, v. p. 71. 

* Ibid. i. p. 386 : iii. pp. 41, 176, 2r6, 388 : v. p. 193. 

* Ibid. vi. pp. 38a, 411 : vii. pp. 347, 307. In this last case the jury was 
■ummoned from Cornwall for ncquitting a man charged with piracy, in 
order that the matter might be hoard in the Star Chamber on the first day 
of Term. 

* Acts of (he Privy Council, ed. Cueat, vii. 405. 
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oSences which the circumstances of the time had brought 
into prominence, entrusted certain persons with the exercise 
of a power which the Council had always possessed ^ and 
legalized pi-ocedure by writs of Subpoena and Privy 
Seal. Thus a stimulus and a definitene&s were given to the 
exercise by the Council of a coercive jurisdiction which 
extended beyond the express provision of the Act. 

And though the jurisdiction thus exercised would seem Their pro- 
to be that of the King's Council, there were differences in 
procedure, the sittings of tlie Star Chamber were public, 
and were confined to the tenn time, and the evidence of 
those who came before the Court was given upon oath. 
When these differences arose it is not possible to say. 
Moreover, the persons who compose the Court are not 
the same as those who habitually sit at the Council 
Board. All contemporary authority on the subject of the and com- 
Star Chamber points to the inclusion of men whose 5^^^^'^^^ 
dignity or learning strengtliens the Court, but who ai*e 
outside the circle of habitual advisers of the Crown. It 
might be said that the Concilium Oixiinanum is here dis- 
cernible, but I will not strive at greater precision than the 
evidence permits, and will say that the Star Chamber was 
a Council of the Crown, that it exereised a jurisdiction 
which the Privy Council might have exercised, but that 
it included persons whom the Privy Council did not 
include *. 



*■ Thus Bacon uaya : ' In the Star Chamber ft sentence may be good 
grounded in part upon the authority given the CoAirt ty 3 Hen. Til, and 
in part upon that ancient nnthority whicli the Court liatti by the Common 
Law.' Bacon's Works, ed. Spedding, vii. 379. 

' Bacon deseribeii the Court as compounilcd of four cleinento, Conncilloni, 
Peers, Prelates, and Chief Judges. Works, ed. Ellis atid Spedding, vi. 85. 
Camden names certain great officers, as composing tho Court, 'et omnea 
eonsiliarii itatiis tarn ecclesiastici q\iam l^ioi, el ex baronibus ilti guoa princtpt 
attvocabit.' Britannia, ed. 1594, p. iia. Sir Thomas Smith includes, in 
addition to ' the Lords and others of the Privy Council, as many os will, 
other Lords and Barons lofcieA bt not qf Ihe Privy Oouncil and icAi'cA be in the town,' 
Commonwealth of England, bk. iil. ch. 4. Crompton says : * Le Court de 
Star Chamber est Hnult Court, tenus avant le Roy et son Conseil utaufers,' 
Courts de la Rofne, pp. 39, 35. Finally, Hudson tolls us that Lords of 
Parliament who were not members of the Privy Oouncil claimed, and, in 
some cases, exercised, the right to ait and give judgment. Treatise of the 
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In 1640 the Long Parliament passed an Act called 'an 
Act for the regulating the Privy Council and for taking away 
the Court commonly called the Star Chamber,' In the 
preamble to this Act, the Star Chamber is assumed to be a 
Court of criminal jnrisdict ion created by the Act 3 Hen. VII, 
c. I. It is asserted to have e.Kceeded tlie powers conferred 
by that Act, and it is alwlislied. But the composition of the 
Court is suggested in the words which forbid ' any bishop, 
temporal lord,privy councillor, judge or justice whatsoever* 
to hear and determine any matter in the Court henceforth 
al»olished. The Privy Council, or Council Board, is also 
forbidden to ' intermeddle in civil causes and suits of private 
interest lietween pai-ty and party ' ; and pereons committed 
by the King in perfion or by order of the Council are to have 
a writ of habeas eorinn^. 

The Long Parliament may have been historically wrong 
in tracing the origin of the Court of Star Chamljcr to the 
Act of Henry VII, but there can l)e no <jUestion that a 
distinction was drawn between the Star Chamber and the 
Privy Council as to their composition and as to the mattera 
dealt with by the two Courts. With this enactment, the 
judicial powers of the King's Council acting as a Court of 
firnt instance within the jurisdiction of the Courts of law is 
brought to a close. 



Komina- 
tioiiB in 
Parlia- 
inent. 



§ 4. The closer Edations of Council arid Parliament. 

The Commons had ceased, from 1422 onwards, to demand 
the nomination in Parliament of the King's Council. We 
do not know the time at which the Council ceased to be 
appointed for a year, and began to hold office during the 
King's pleasure ; nor when they ceased to \>e paid for their 
services. Prol>ably the Council of Regency which managed 
affaira in the minority of Henry VI set the example of an 
indefinite tenure of office ; and the great lords who composed 
the later Lancastrian Councils were able to take care of 
themselves without payment. 



Court of Star Chnrabor, CuUectanca luridica, i. as, fend see Prothero, 
Conatitutiooal Documents, (559-1695, pi:). 180-3. 




Prom 1459 ^ ^^21 there is no instance of an impeach- 
ment by the Commons. It would eeem as though they had 
altogether relaxed their hold on the Executive. 

And yet the connexion between Council and Parliament The 
grew closer under the Tudora. In the House of Loixls the ['|j°*'J 
dignity of the Council wa.H enhanced by the ' Act for placing 
of the Lords '.' The Chancellor, the Ti-easnrer, the President 
of the Council, the Lord Privy Seal, if peers, take place 
alx)ve the highest members of the peerage ; the King's 
Secretary, if a bishop or a baron, sits above all other 
bishops or barons 

In the lower House the attempts to establish communi- 
cations l>etwcen the repi-esentatives of the Commons and 
the representatives of the Crown take different forms. 
Henry VIII used to require the Speaker^ to be the ex- 
ponent of his wishes, and on a few occasions Ministers of the 
Crown who were not members of the Commons mode un- Commnni- 
welcome visits to the Commons House ^. But from 15^° witruha 
onwards the King's Ministers, the Chancellor of the Exche- Communs. 
qner and the Secj-etaries are active in debate, and the Tudor 
practice of adding to the constituencies and tampeinng with 
the electorate was designed to secure seats for Court officials 
and nominees. In 1614 the presence of Privy Councillors 
was noticed in the House of Commons, but though their Presence 
right to be present was discussed, it was not contested and "^,„ j"'" 
was never afterwards disputeti*. To admit memliers of Commoos, , 
the Council to discuss the King's business in the midst of 
them gave the Commons a surer mode of obtaining the 
control of affairs than the mere nomination of Ministers 
in Parliiiment We approach the modern connexion of 
Executive and Legislature, but it is by slow degrees. 
When the authors of the Grand Remonstrance, in 1641, 
a.sked that the King should only employ such Coiuicillora 
and Ministers as could obtain the confidence of Parliament, 
they pi-olmbly had no clear iilea as to the mode in which 
that confidence should Ik? expressed. 



' 31 Hen. VIIl, c. 10. 

• StublM, Lecturus i>n Mediaeval and Modt-m History, a^ja, 
' In 15 14 and 1593. Pari. Hist. i. 489-5. * Pari. Uibt. 
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At least, the presence of Ministers n the House of Com- 
mons explaining their policy and the King's needs waa 
a surer and more practicable mode of harmonizing Legis- 
lature and Executive than the use, however frequent, of 
the remedy by impeachment. 

Impeachment was a valuable weapon when it was first 
instituted in the fourteenth century, and again when its 
practice was revived by the Commons in 1611 under kings 
who were ready t<) strain the Constitution to the point of 
rebellion. It was then important to be able to strike 
a heavy blow at the instiiimenta of the royal will. But 
for the ordinary purposes of contmlling or dismissing 
a careless, perverae, or incapable Minister, the Commons, 
with no other means in their power than impeachment, 
were much in the position of an employer, who could not 
dismiss a useless or impertinent servant, but must wait till 
he was able to proceed by indictment for larceny or assault. 
Tlie authors of the Grand Remonstrance said truly ' that 
the Commons might have cause often justly to take ex- 
ceptions at some men for being eounsellora and yet not 
charge those men with crimes'.' It was only by their 
presence in the House of Commons that Ministers could be 
made to understand that they were indeed the servants 
of the King, but of the King as the official representative 
of the people. 

Section II 

The SUPEE8E88I0N OF THE CODNCIL 

§ 1. Evolution of the Cabinet. 

The Restoration did not give back to the Council the 
judicial powers which the Long Parliament had taken away. 
Duties, consultative and executive, still remained, and we 
now have to tiuce the supersession of the Council, as a 
consultative body, in favour of that group of confidential 
servants of the Crown which we know as the Cabinet. 

The result of the contest between Charles I and his 
Parliament showed that the King could not govern except 
on amicable terms with Parliament, and as he must govern 
' Gl&rendon, Rebellion, bk. ir. a. 73. 




Sect. ii. I t 



MODERN PRACTICE 



7f 



N 



through mmisters it would follow that these ministers 
must be acceptable to Parliament. This truth was not 
realized at once : and the process by which a correspondence 
of political opinion between ministers and the House of 
Commons has been secured was a alow one. But it began 
in the reign of Cliarles II. 

We are used to see a group of ministers acting together 
on lines of policy approved by the majority of the House 
of Commons, under a leader whom we know aa the Prime 
Minister: meeting for consultation in a body which we call 
the Cabinet, and holding office so long as their policy 
commands the confidence of Parliament and of tlie country. 
Each of these imnisters is at the head of some branch of 
government — Foreign Aftairs, the Army, Trade, Education — 
which he adminiatera with the aid of a large stall' of 
permanent officials, and he represents this department, for 
purposes of explanation or defence, in the House of which 
he is a member. A suljordinate minister outside the circle 
of the Cabinet represents the department in that House of 
which his chief is not a member. Before a minister adopts 
any measure of novelty or importance in the conduct of his 
department he would be bound to consult his colleagues in 
the Cabinet and abide by their decision. 

Over against these ministers and their majority are the 
opposition leaders with the minority behind them, watching 
and waiting till the turn of public opinion gives them 
a majority and transfers to them the government of the 
country. 

The Privy Council is therefore at the pre-sent time re- 
duced, for ordinary purposes, to executive business which 
is formal and not discretionary, while its consultative 
functions have disappeared. 

But in the reign of Charles II and for some time after 
we can see only the bare rudiments of such a scheme of 
government. 

We find inJeed a body of ministeni, holding high offices 
of State, though not necessarily administrative offices', 

' To illustrate my meaning I would point out Ibal the President of the 
Council, the Lord Privy Seal, and the Lord Chunberlain were always in 
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meeting, with more or less rej^larity, for purposes of con- 
sultation. But though one of these may enjoy a prc<lomi- 
nant infiucnce with the sovereign, there is no recognized 
Prime Minister, first in the royal confidence and entrusted 
with the choice of his colleagues ; nor is there any necessary 
coiierencc of political opinion nor even any sense of personal 
loyalty among the groups of men who meet to discuss and 
settle the policy of the country. 

On the other hand, with the exception of the Treasury 
and the Adiiiiralty, the departments of government as we 
understand them do not exist. The duties of the Secretaries 
of State were divided in a manner so arbitrary ^ as to show 
clearly that neither was expected to administer any branch 
of our aftaii-s, foreign or domestic. The Secretaries were, 
in those days, merely the channels through which the 
decisions of the King in Council were communicated to 
those concerned. 

Administrative business, not always excepting that of 
the Treasury and Admiralty, was carried on by Committees 
of the Council, or, if important, was prepared by thera for 
submission to the full Council before action was taken. 

Wo are not here concerned with the growth and structure 
of the departments of government, no it is enough, for 
present purposes, to say that the administrative duties of 
the Council have gradually been transferred to Secretaries 
of State or to Boards, nominally consisting of a President 
and a number of great ofiicers of State ^. In fact the 
Board is the Presideut> who is assisted by a Parliamentary 
Secretary, usually representing the Boaixl in the House of 
which the President is not a member. 

Our concern here is with the Councils of the Crown. 

the inner circle of advisers. Their offices cannot be called administra- 
tive. Kor indeed, in thoeo days, was the office of Secretary of State. 

' One Secretary waa responaible for communication with the Northern, 
the other with the Sotithern powers of Europe. 

' The statutory composition of thr«e Boards is at once a reminder that 
tliey spring from Committeeit uf Council and a warning against a too 
literal acceptance of rules of constitutional machinery as representing 
what actually liappcns. If a, Secretary of Statu was summoned to a 
meeting of the Board of Trade, or the Bo«rd of Education, he would 
probably learn for the first time that he was a member of the Board. 
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The Council which now determines the policy of the country 
is the Cal>iiiL't, all of whose memlxTS are also members of 
the much larger body of Frivy Councillors. That there 
was, during the reign of Charles II, and earlier, such an 
inner circle of advisers of the Crown is not difficult to 
show. But in following out its history we have to trace 
the pi-oceas by which the Cabinet becomes definite in com- 
position, uniform iu political opinion, collectively respousiVile 
for every act of Govcmmeut. The task i.s somewhat 
difficult : this Cabinet, powerful and important as it is, has 
never Ijeen recognized by law ; it is rare that we obtain any 
reconi of its transactions ; it liaa varied in composition and 
numbers from time to time under the political conditions 
of the moment ; and its i-elation to Parliament, and to the 
country, is undergoing coiintaut, if imperceptible change. 
The liistory of the Privy Council is recorded iu the Regi-stera 
of the Council : that of the Cabinet must l>e made out from 
casual nottc&s in memoirs and corre.spondence. 

Neither an inner council nor the name ' Cabinet ' were 
unknown in the time of Charles I. Sometimes the name 
is applied to a definitely constituted committee of the Privy 
Council, sometimes to a group of advisers enjoying the 
special confidence of the King. Thus, in the State papers 
of the early months of 1640, the Committee for Foreign 
AfFaira is referred to as the ' Lords of the Junto V,' the com- 
mittee for Scotch Atiaii-s as ' the Cabinet Council.' But iu 
July 1640 we find the Lords of the Junto dealing with 
a question relating to the coinage : while a boly of persons 
identical in composition with the Committee for Scotch 
Atlaii*8 is described by Clarendon as ' the Committee of 
State which wan repi-oachfuUy called the Juncto and 
enviously then in Court the Cabinet Council '.' 

It is extremely proljable that where a Committee, set up 
for a particular purpo.se, was found to consist of persons 
who in a special manner commanded the confidence of the 
King he used it for general consultation and advice. But 

' State Pnpers Domestic, 1639-40. See letters of Jan. 10, Feb. 7, 
Feb. ao, Haroh 5, July 14. 
' Cijruudon Uiatory of tlie Rebellioa (od. ^acray), ii 99, 
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where no system existed we may exert our ingenuity vainly 
in the endeavour to construct one. 

The Commons, in the Grand Remonstrance, demanded 
that the King should employ such ministers ' as Parliament 
may have cause to confide in." A method hy which the 
existence or withdrawal of their confidence might be shown 
waa suggested in the words, ' without which we cannot 
give hia Majesty such supplies for the support of his own 
estate nor such assistanco to the Protestant party beyond 
the sea, as is desired.' 

The King in reply asserted his right to choose hia 
ministers, and stated that ho proposed always to employ 
pcrBona of ability and integrity '. 



Com- 
mitt««i! of 
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ChHrlesII. In the reigu of Charles II a change in the direction of 
modem practice begins. On the one hand the administrative 
and departmental duties of the Privy Council become more 
clearly defined : on the other the Cabinet, under that name, 
becomes a permanent, if somewhat indefinite and unacknow- 
ledged, feature of our institutions. 

Throughout this reign the Committees of the Council 
were undergoing constant reorganization and change. At 
its commencement we find three standing Committees, for 
the Treasury, for Irish AfFaira and for Foreign Plantations ; 
others were appointed from time to time for particular pur- 
poses. In 1667 there was an important rearrangement ^ 
and the Committees for Foreign Affairs, for the Admii-alty, 
for Trade and Plantations, and for Petitions of complaint 
and grievances are coiLstituted with definite rules and 
duties. The Foreign Committee is so important during 
the ne.xt three reigns that it has been thought to contain 
the germ of the Cabinet ; but though there may have been 
times when this Committee and the group of confidential 
advisers consisted of the same persons, the work of the 
Committee was departmental, while that of the Cabinet 
was concerned with general policy. 

Thw group of advisers ai>pears at the beginning of the 
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Gardiner, ConstitutiooAl DocuLnenta, i.<^, 158. 
Regi8t«r of Privy Council, Obarleii II, rol. vii. p. 173. 
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reign, but on a small scale. It was necessary that 8ome 
communication should be maintained between the House 
of CommonH and the King's mini.sters, because money was 
wanted ; the sources of revenue assigned by Parliament to 
the King did not produce the .sum contemplated ', and the 
funds needed would not be forthcouiing unless a Parlia- 
mentary majority could be secured for a grant. To obtain 
this majority the ministers of Charles relied, not upon 
a community of political opinion with the Commons, but 
upon appeals to the loyalty, the good nature, or the self- 
interest of individual members. 

How these appeals were to be made wa.s settled in con- The inne? 
ference between Clarendon and Southampton, the Chan- ^*""'''^ 
cellor and Trea.Hurer, and leading members of the House of Cabinet. 
Commons ; these two mini.stera for a time advised Charles 
and deteraiined the policy of the country. Soon however the 
King invited others to the conference, and appears to have 
himself dabljlod in Parliamentary management, making 
promisea without much regard to the praspect of their 
fulfilment *. 

But though one of the objects of this Committee was to 
obtain, by argument or inducement, the concurrence of 
a majority of the Commons with the wishes of the King, it 
does not satisfy our notion of a Cabinet. It was not 
a lx)dy of men who agreed on political questions, for 
Clarendon strongly resented the introduction of Ashley, 
Coventry, and Arlington to its consultations. The opinion 
of the majority did not bind the action of its members, for 
Clarendon and Southampton successfully oppcsed a Bill to 
enable the Crown to dispen.se with statutory refjuirements 
as to religious tests, though the Bill hatl been intiXKluced 
into the House of Lortls by Ashley with the approval of 
the King '. 

The meetings of this body were, in Clarendon's time, 
informal in character, and uncertain in place ; and although 
general questions of policy were discussed, yet in grave 
matters of public interest, as, for instance, the sale of 

' SUto Papers, Culendflr of Treasury Books, pp. xrviii, xxix, 
' CUrendoD, Autobiography, il. 305. ^ Ibid. 344-9. 
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Dunkirk, the result of the discussion was laid before the 
full Council! • for decision. 

Certainly Ixjfore the end of the reign the term ' Cabinet ' 
was used for the groups of confidential servants who advised 
the King, and their meetings also attained a certain regu- 
larity. Political unanimity does not appear to have been 
necessary or expected. The Cabal was certainly not a 
harmonious iKjdy, yet Burnet speaks of a subject in 1673 
as being ' much debated in the Cabinet '^.' 
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The representative Privy Council of Sir William Temple's 
design, that transient and embarras.sed phantom in our 
constitutional history, is interesting as showing how the 
need of reconciling the executive and the legislature was 
dimly felt in the seventeenth century, and how the problem 
puzzled the statesmen of the time. 

The government of Charles II had undergone a series of 
catastrophes ; Clarendon had been impeached ; the Cabal 
broke up in a stonu of unpopularity ; then again Danby 
was impeached. These violent ends of successive ministries 
led Charles II to invite Temple, a diplomatist of tried 
ability and integrity, to try to devise a ministry which 
should keep in touch with the House of Commons. 

Temple proposed that a Council should be formed of 
thirty persons, chosen from the various political parties, 
and also containing representatives of the church, the law, 
and the mercantile and landed intei-ests. He Iwlieved that 
the representative character of this Council would commend 
it to Parliament, while the varied knowledge and experience I 
of its members would make it an efficient adviser to the 
Crown. He forgot that if his Council was thus to mirror 
the conflicting political opinions and the varied intere.'ita of 
the country, discussion would be lengthy and controveraial, 
and that the obligation of secrecy would be extremely 
difficult to maintain. The advice tendered by such a Council 
was not likely to be harmoniou.s, prompt, or couiidentiaL 

On April 31, 1679, Temple's scheme saw light, the King 

' Clarendon, Autobiography, ii. 914S. 

' Burnee, ' Hiatory of My Own Time,' ii. 8. 
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made a speech to the existing Council in which he thanked 
thein for their servicas and discharged them from further 
attendance on the ground that their nuinl>ern made secrecy 
impossible, that he had been oblij^ed, in consequence, to 
transact business witli a smaller body of advisers, and that 
he wislied henceforth 'to lay aside the use of any single 
viinistry, or private advi^rs, or foreign eomviittecs, for the 
general direction of his affairs^.' 

But this Council followe<l the course of its pi'e- Ha failureT 
deccSHOi-s. Three Conuuittees wore at once appointed, 
for Foreign Affairs, for Tangier, and for Trade and Planta- 
tions ; Temple himself joined a small group which was 
formed for the discussion of general business, outside the 
Council, and was presently indignant because the King 
consulted another group in which he was not included*. 
In a year's time things went on as before. 

Towaifls the clase of the reign the Cabinet become^s a 
more detinite institution. Lord Guilfonl had been given 
a place on Temple's Council as Lord Chief Justice of 
the Common Pleas. Not long afterwards he became Lord 
Keeper, and was summoned to meetings of the Cabinet. In 
Roger North's life of Guilford, the Council, the Committees 
of Council, and the Cabinet assume distinct shape. 

The Council met every Thursday. The Lonl Keeper The 
attended these meetings, and also 'the Committees of 
Council, as for Trade and PJant^itions, &c., which might he 
called Englieh. Vtusiness, but he never cared to attend at 
the Committee for Foreign Affairs, and yet, though he Com- 
always declined giving any opinion in that branch of co^fj" 
royal economy, he could not avoid being in the way of 
the ordinary deliberations of that kind by reason of his 
attendance at the said Councils.' 

We see here the Committees preparing business for final 
discussion and settlement at tlie Council, which has evidently 
not yet lost its voice in the conduct of affairs. 

But behind these ia a body which is neither Committee 

' R^utera of the Privy Council, Chorlea II, vol. xv. 
* TempWs Works, ii. 538, 541. 
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The nor Ck)uncil. The Cabinet, we learn, met every Sunday. 

* '"^ It consisted of ' those few great officers and courtiers whom 
the King relied on for the interior despatch of Ids affairs ' : 
who ' had the direction of most transactions of government, 
foreign and domestic '.' This was the body which settled 
questions of policy, and its work is plainly different from 
that of the Committees of Council. 

Cni.inet of In the reign of William III the Cabinet becomes a 
recognized institution, though its importance is sometimes 
oljacui-etl by the strong will and iMjlitical capacity of the 
King. An illustration of the complete independence of 
action, which William assumed in some departments of 
public affairs, is to be found in his correspondence with Pen- 
sionary Heinsius on the subject of the First Partition Treaty. 
His English ministers are never mentioned. Parliament is 
referred to from time to time aa likely to give trouble 
about money and troopa The nation is descrilxsd as 
inclined to peace, but ' if war is to Imj the upshot of this 
business I must take my measures to bring this nation 
insensibly into if*.' He speaks throughout of the move- 
ments of ships and troops, and the terms to be made with 
foreign powers, as matters for his own decision. 

Evidently he desired to act for himself, or, if consultation 
was necessary, to consult with few. In fact, at the be- 
ginning of the reign, there are signs that he regarded the 
Cabinet a,s a formal dignified Ixxly, who.ne advice would 
not be asked in mattera of urgent importance. 

SeymoTir't This is suggested by the case of Sir Edward Seymour, 

'"°- who in 169a accepted office as a junior Lord of the 
Treasury, and was sworn of the Privy Council. He 
claimed that his rank entitled him to sit a1x>ve Hampden, 
the Chancellor of the Exchequer, at the Treasury Board. 
This was impossible, but his susceptibilities on the question 
of pi-ecedence were met by his admission to the Cabinet ^. 

* Life of Lord Ke«per Guilford, hy Koger North, pp. 997 gq. The 
narrative extends into the reign of James II ; and vt* gt-t nnother glimpse 
of the Cabinet of James. The East India Company's charter of 1687 
received Hlio approbation of the King declared in His Majesty's Cabinet 
CouHdl.' Ilborl, Oovernmunt of India, p. aa. 

* Hardlwicke State Papers, vol. ii. pp. 340, 347, 356, 36a. 
' Luttrell'B DiAry, vol. ii. 473, 465, 490. 
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The case of Lord Normanby, two years lat*r, is inter- Nnrman- 

esting lieciiuse it whows us Williuni's views as to cousultation ^^'' ****" 
witli his iniuiHters. Nontiaiiby was inatie a member of the 
Cabiuet without office. He complained that, when tlic King 
was abroatl, the Queen had held a meeting of ministers to 
which he was not summoned. The ininistera summoned were 
Portland, the Lord Prcnident', the Loi-d Chancellor-, the 
Loi-d Privy Seal ^, the Master of the Ordnance *, and the 
two Seci-etaries of State*. The business concerned the 
service of the fleet in the Mediterranean and off the coast 
of France. Nonuanby wan not satisfied by the tuMiiranco 
that this was not a Cabinet Council. Shrewsbury wrote to 
William on the subject, and the reply is instructive : — 

'It is true that I did promise my Lord Normanby that 
when there was a Cabinet Council he ijhould assist at it : but 
surely this does not engiige either the queen or myself to 
summon him to all the meetings which we may order, on 
particular occasions, to be attended solely by the great officers 
of the Crown, namely, the lord kee[>er, the lord president, the 
lord j)rivy seal, and the two secretaries of State. I do not 
know why Lord Sydney was summoned to attend unless it was 
on account of some business relative to the artillery, which, 
however, might have been communicated to him, I do not see 
that any objection can fje made to this arrangement, whenever 
the queen summons the aforesaid oflicers of the Crown to con- 
sult on some secret and imjiortant affair. Assuredly that 
number in fully sufficient, and the meeting cannot be considered 
as a Cabinet Council since they are distinguished by their 
offices from the other counsellors of State, and therefore no one 
can find fault if they are more trusted and employed than the 
others^.' 

William appearstohokl that a place in the Cabinet might bo 
given as acouipliment to a Privy Councillor, but that ' secret 
and important atTairs' are not for the Cabiuct but for a few 
great officere whom the Crown may please to consult. 
There is not only no sense of the coUectivu resixmsibility 

' Cttrmarthon. ' Somors. * Pembroke. 

• Sifliicy. ' Shrewsbury nnd Trfnclmrd. 

* Slu-uwsbury Corrcspondeiiou (Coxe), pp. 34, 38. 
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of the Cabinet or of this inner group ; there is hardly any 
sense of the individual responsibility of those who may be 
' trusted and employed above others.' 
CiiMnet An intci*esting light is thrown on the practice of the time 
Ttoi-^e'^ in this respect by the minutes which Shrewsbury kept of 
Cabinet meetings held in the years 1694, 1 6q^, 1696. About 
sixty such meetings are recorded in the Montagu House 
papers, and arc there described as ' Privy Council Minutes.* 
Thoy arc clearly Cabinet minutes kept by Shrewsbury for 
his own information, as may be seen if they are compared 
one by one with the oflBcial records of meetings of the Privy 
Council during that period '. 

Tlie persons present at tlie Cabinet vary but slightly 
from one meeting to another. The President of the Council, 
the IjOi"d Privy Seal, the two Secretaries of State, Godolphin 
and Russell representing the Treasury and the Admiralty, 
form a nucleus, The Archbishop becomes a regular at- 
tendant from the date of Tenison's appointment. The 
Master of the Ordnance, the Lord Stewai-d, the Lord 
ChamWIain appear less frequently. It is possible to 
identify the meeting held on May 14, 1694* as the meeting 
which was the cause of offence to Nomianby, liecau.se he 
was not summoned. He is present at the next i-ecordcd 
meeting, the minutes of which are significantly endorsed 
by Shrewsbury as ' Cabinet Council.' The name of 
Seymour does not often appear. Evidently there was an 
outer and an inner circle of the Cabinet. Normauby, by 
his importunity, forced Iuk way into this inner circle : but 
others, less exacting, were less frecjuently summoned. 
Sunderland had more definite views a.s to the CaVnnet, 

' Hist. MSS.Commisaion. Hoiitagri HousoPBponijVol.ii. parti Meetings 
are recorded on fif(y-nine(Iays. On oiu« of IJicae, May 4, 1695, llio Cabinet 
net iii)p!irenilj' six tirno!», A comiiarlaon of those minutus wLtli the Kegtster 
of the Pi-ivy Council shows that on f<irty-s«v«n of these days no Council 
vrna held. On the occaHions when n Council waa held on the snme day 
aa one of the in cetinga recorded hy Shrewsbury, the penons, the buainess, 
and flotnetimesthe place differ ; except on one occa«ion, Dec. 9, 1694, whoo 
his minuto is clearly s note of upeci-il Imainesa, which, fta Wc c.-iii leflrn 
from the Rygisler, was assigned to Sh^ow^l^ury at a inoeling t>f the Privy 
Cotincil. 

* Hist. MSS. Commisaion. Montagu House Papers, vol. ii. parti, p.66. 
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and these were shared, as we shall see later, by Boliny- 
broke '. 

In 1 701 ' he writes to Somers as to the conduct of affairs 
in the event of a whig majority being returned at the 
general election then pending. Among other things he 
propcses : — 

' None to be of the Cabinet but those who have in some sort 
a right to be there by their employment. 

Archbishop, Lord Keeper, Lord Presidpnt, Lord Privy Seal, 
Lord Chamberlain, Pi rat Lord of the Treasury and two Secre- 
taries of State. The Lord Lieutenant of Ireland must be there 
when in England. If the lung would have more it should be 
the First Commissioner of the Admiralty, and the Master General 
of his Ordnance. 

It toould be much for the king's service tf he brought his affairs 
to be debated at that Council.' 

Three things are noticeable in this passage : the clear 
conception of a Cabinet Council at which affairs of general 
policy should Ix' discussed ; the disinclination of the King 
to use such a Council ; and the small regard paid to the 
representation in the Cabinet of the holders of great 
administrative offices — William had thought that the Ma.ster 
of the Ordnance should take his orders without Ijoing 
consulted. Sunderland thinks that he might po8.sihly be 
admitted into a Cabinet which necessarily should contain 
the Arehbishop, the Lord Chaml>er]ain and the Lord Privy 
Seal. 

L§ 2. The Gabind ami the Commons. 
At this point it is necessary to turn frara the evolution 
of the Cabinet and its relations with the King to the question 
of niintsterial responsibility to Parliutncnt as atfected by 
the exi.stfncc of the Cabinet. ReHpon,>*ibility to Parliament 
was imperfectly undej'stood, although from the reign of 
Edward III onwards attempts had been made to secure it. 
Legal responsibility onl}' exists if it can be enforced ; it can 
only be enforced by some fonn of penalty ; and a convunient 
form of penalty was not as yet discovered. 
' Intra, p. 95. * llardwicko SUte Papora, ii. 461. 
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For the King, whether he loved pleasure like Charles II, 
or religion like James II, or power like Wiliiani III, 
wanted to direct his government to the cuds he desired, 
and if he found miniBters in whom he had confidence, he 
was not disposed to change them because his confidence was 
not shared by the House of Commons. He had to Icam 
that, inaanmch as the needs of State outran the resources 
phiccd at the disposal of the Crown, he could only govern 
through men able and willing to induce the Commons to 
supplement those revenues by additional supplies. 

The Commons were prepared to tussunie that the acts of 
the government wei'e the acts of the King's ministera, not of 
the King himself : but they wanted to be able to punish 
an erring minister if they could be sure of punishing the 
right man. 

The punishment was clumsy enough — impeachment or 
attainder resulting in exile, imprisonment, fine, or death — 
until it came to be understood that the expression of 
popular disapproval, shown by a vote of the House of 
Commons or the result of a general election, was a sign 
that the entire ministry must be changed or that a minister 
who had acted on his own responsibility must leave oiBce. 

But the difficulty of the time wa-s not merely to find the 
right punishment, but to fix responsibility on the right 
per-soiiB. 

Some part of this difficulty, as in the case of William III, 
might arise fi-om the independent action of the King, and 
some from the aliscncc of any notion of a ministry acting 
as a whole ; but a great deal m'Os due to a state of things 
which we can hardly realize, the want of government 
departments working under responsible political chiefs. 

If, at the present day, the public, througli the House of 
Coramons, has reason to complain of the condition of the 
Navy, the conduct of Irish atfaii-s, the tvdministration of 
the Post Office, there is a minister directly responsible for 
each of these departments who can be called to account. 
If his action lias been approved by the Cabinet the ministry 
must stand or fall by the decision of the Commons. If he 
has acted on his own responsibility, his colleagues may, or 
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may not, defend him, and he may be compelled to resign. 
But departmental business, at the date of the Act of Settle- 
ment, was largely transacted through Comitiittees of the 
Privy Council. Thus individual responsibility was lost 
while the Cabinet recognised no collective rcsponsiliility. 

The difficulty which might arise from tho independent The King 
action of the King is illustrated by the incidents of the n,'fn1^"r 
First Partition Treaty : William conducted the negotiations 
in Holland, but he could not conclude a treaty without 
formalities which needed the use of the Great Seal, and 
this again needed a sign manual warrant vrith the counter 
signature of a Secretary of State. 

Portland, therefore, our amljassatlor at Paris, was directed Somore 

AI14I Ihti 

to communicate the terms of the Treaty to Vomon, for the partition 
information of Somers : and the King himself wrote to'^'**'^y; 
Somers desiring him to consult such of his colleagues as he 
thought proper to 1m; admitted to the secret, and asking 
that the necessary forms should be sent to him without 
letting their purport be known to any but these few favoured 
Counsellors. 

Somers had interviews with Vemou and Montagu, com- 
municated by letter with Oxford and Shrewsbury, and, 
with Vernon, sent the necessary powera to the King, adding 
some words of warning. 

In 1701 Somers was chargeil, on his impeachment, with he repu- 
his conduct in respect of the Partition Treaty. He answered gl^^i^! 
that he had affixed the Great Seal on the authority of lity. 
a sign manual wan-ant, countersigned by a Secretary of 
State, that he hail offered an opinion about the treaty, but 
was not responsible for its terms, and that be had acted as 
the King bade him. 

To us it would seem that Somers should either have 
refused to affix the seal to the powers necdeil for makiag 
the treaty, or else that he should have accepted responsibility 
for its terms. To us it seems surprising that the King 
should not have submitted the result of these important 
negotiations to bis entire Cabinet, and that Somers after 
a perfunctory consultation with four of his colleagues should 
have supplietl the King with powers in blank and pleaded 
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the King's commands &s relieving him from all respon- 

HiLility. 
Trrespon- ^^^ ^his Only illustrates one side of the difficulties of the 
wbility "f time— Somors was at any rate an ascertainable person, in 
charge of the Great Seal, for the use of which he might l>e 
CiiUed to aocount. The Cabinet was a more elusive body. 
At the close of 1692 there was an interesting debate in the 
House of Commons on the cost and ill success of the war, 
on our losses at sea, and on the advice to Ije given to the 
King. The House resolved that ' the gi'eat affairs of 
Government had been for some time past unsuccessfully 
managed under those that had the direction thereof,' and 
asked their majesties to prevent this by employing 'men of 
known integrity and ability.' But in the course of debate 
it was asked how the House could ascertain who were in 
fault. One speaker says, ' I know not where we are wounded. 
I would not have the management in such hands in the 
future ; but this ciinnot be while we have a Cabinet Couucil.' 
Another says, ' The uiethod is this ; things are concerted in 
the Cabinet and then brought to the Council : such a thing 
being resolved in the Cabinet and put upon them, for their 
assent, without showing aaiy of the reasons,' He goes on 
to say that this practice has given dissatisfaction at the 
Council, and adds, ' If this method be, ycnt will never know 
who given advice '.' 

A third, almost in the language of the Act of Settlement, 
says, ' I would have eveiy Coun.sellor set his hand to his 
assent, or dissent, to be distinguished.' 

The deliate ended with a re.*5olution which would now be 
regarded as a vote of censure on a ministry : it had no such 
effect as would now follow from such a vote. 

A recognition of the need of varying the composition of a 
ministry as the balance of parties shifted, would not of itself 
meet the complaint of the spcakera quoted alxive. Nor 

L would the substitution of the Privy Council for the Cabinet 
have given the House of Coniinons the opportunity which 
it desired for attacking incompetent management in the 
various departments of Government. 
' Pari. Hint, vol. v. p. 731. 
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The framere of the Act of Settlement did not sec the 
whole difficulty, and failed to find a remedy for what they 
did see. 

What was needed was the responsibility of individuals 
for specific branches of State affairs, and of these individuals 
as a body for the action of one another and the policy of 
the whole : so that when a department wa.s ill conducted 
or general policy disapproved the minister who was to 
blame or the entire ministry should lose place and power. 
It was not necessary in the public interest that they should 
be Imnished or sent to prison or lose their heads. But the 
Commons of that day couhl not foreca.st the mode in which 
the constitution would work out, nor conjectui'c the ultimate 
practical solution of their difficulties. They feared lest Ijad 
or incompetent servants of the Crown might escape punish- 
ment or be retained in favour because their evil counsels 
could not be brought home to them, or because they could 
set up a royal pardon or command for the malpractices to 
which they had been parties. 

In the fii-st instance the treatment of this question was 
embarrassed by the fear lest the representatives of the 
people themselves, who should stand foiih as the accusers 
of those who did wrong or gave evil advice in high places, 
might themselves be infected by the presence of persons 
holding office under the Crown, and thereby incapacitated 
from judging fairly when the interests of King and people 
seemed to conflict. 

This fear .so far prevailed that a provi.siou was introduced 
into the Act of Settlement excluding persons holding office 
under the Crown from sitting in the Hou.se of Commons. 
Had not this pi'ovision been repealed in 1705 before the 
Act came into operation ministei-s would Iiixvi* lived secluded 
mlministrative live.s, free indeed fi-oiii tlie liability to daily 
question and criticism, but deprived of the opportunity of 
defence and explanation which keeps the ministers of to- 
day in fairly clo.se correspondence with the wishes of the 
ptiople as represented in Pnrliaineiit. 
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* From and after tlie time that the further limitationa by this 
Act shall take i»Sect, all matters and things relating to the well 
governing of this kingdom which are iux}]ierly cognizable in 
the Privy Council by the laws and customs of this realm shall 
be transitcted there^ and all lesolutions taken thereupon shall 
be Bigiied by such of the Privy Council as shall advise and 
consent to tlie same/ 

The House of Commons may have thought that the 
rcsiwDsibility of ministers was now secured, but there must 
have been some misgivings in the minds of such of them as 
knew how the business of State was done. 

The Privy Council, unless reduced in number, and re- 
constituted from time to time, so as to secure some com- 
munity of political opinion among its members, would have 
proved an unworkable machine for the purposes of govern- 
ment. It had, in fact, been proved to be so by Sir William 
Temple's experiment, 

The requirement of a signature was a clumsy way of 
securing responsibility for advice given in Council ; more- 
over it would often have failed to identify the real culprit, 
because the policy recommended may have been sound, but 
marred by departmental inefficiency. 

Bumet ' says that ' it was visible that no man would Ije 
a Privy Councillor on those terms.' It must have been 
equally visible that no Privy Council could conduct the 
buaines.'i of State under the proposed conditions. 

One more precaution taken in the Act of Settlement is 
to be found in the provision that: — 

' No pardon under the Great Seal of England be pleadable to 
an impeachment by the Commons in Parliament.' 

The ca.sc of Dauby was in the minds of those who 
framed this provision. Such a case would arise if the 
variou-s officers of State resixjnsible for the formalities 
necessary to the use of the Great Seal were ready to assist 

' ' History of ^y 0^^" Time,' v. 34. 
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the King to exercise the prerogative of mercy, not to pardon 
a criminal tried and sentenced, hut to prevent the question 
of criminality from being tried. 

It might also arise in the case of so scandalous a breach Danby's 
of duty as was committed by Lord Chancellor Nottingham "*"" 
in the case of Danhy. Charles II sent for Nottingham 
desiring him to bring the Great Seal. The Chancellor came, 
with the Great Seal in charge of an attendant. Danby 
produced a pardon, which the King signed, and then took 
the Seal from Nottingham and ordered the attendant to 
affix it to the pardon ', The act was a direct breach of 
Statute law governing the use of the Seal, and Nottingham, 
by taking the Seal back from the King's hands, made him- 
self a party to this illegality. No doubt he deserved 
impeachment as much sm Danby. But the pi-ovision of the 
Act of Settlement was in fact out of date. No King 
since the Revolution has made, or would lie likely to make, 
himself responsible for an act which the Commons 
considered deserving of impeachment, by thus using his 
prerogative of pardon. 

The framera of the Act of Settlement, with the best 
intentions, d'ul nothing to bring about that responsi- 
bility of ministers to Parliament with which they were 
so much concerned. Their work is interesting only 
as showing that they realized a difficulty which cu.stom 
and the instincts of practical convenience have gradually 
brought to a solution. How those great solvents of con- 
stitutional legislation would have modified in their working 
the two provisions of the Act of Settlement repealed in 
1705 must remain a matter for speculation. 



In the reign of Anne, Cabinet and Council are more The 
distinct than in the days of William III, but we still find o'Annl' 
three consultative bodies under various titles, the Cabinet, 
or Lords of the Cabinet Council, the Lords of the Com- 
mittee or the Committee of Council, and the Privy Council 
or Great Council ; the three bodies which had demanded, 
in difierent degrees, the attention of Lord Keeper Guilford. 
' Joumala of the Houae of Common% ix. 575. 
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The Cabinet LSeterminea policy : the Committee of Counuil 
does the work which to-day is dont by tlie depaitments of 
Government, the Council gives formal expression to the 
royal will. In the reifjn of Anne the Foreign Committee j 
asHuraes an importance disproportionate to that of others, 
but this may lie bticau.se we learn the workings of the 
machine chiefly from the letters of Bolingbroke who was 
largely concerned with the busine.^ of that Committee'. 
In his correspondence we see the Cabinet which settled 
questions of general policy sitting in the presence of the 
Queen ; the Lords of the Committee or Lords of the Council, 
who worked thro;igh the details of the Treaty of Utrecht *. 
the Privy Council, who gave their formal assent to the treaty 
and authority to affix the Great Seal to its ratification. 

Thus in the framing of the Treaty of Peace and Commei"ce 
M'ith Spain, Boliugbroke informs the Queen that 'the draft 
will Ije reafly for tho Lonls of the Council to-morrow, and 
for the Cabinet on Sunday, when I presume you would have 
the Cabinet sit as usual'''.' Again, five days later he an- 
nounces that the Lonls of the Council have gone through 
half the treaty and cvpect to finish it the next day : ' my 
Lord President will take care to summon the Great Council, 
pursuant to your Majesty's commands, for Thurwlay morn- 
ing V 

Three points come out in the history of the Cabinet 
during this reign. 

The first of these is the closer connexion of the Cabinet 
with the departments of Government. Sunderland in the 
previous reign regarded the First Lord of the Admiralty 
and Master of the Ordnance as persona who might or might 
not be in the Cabinet. But nine years later Bolingbroke 
speaks of the first office as necessarily bringing the holder 
into the Cabinet, but not the second : ' The employment of 

' Bolingbroke, Lwtters, i. 167 : 'I have not beon, to own the truth to your 
Grace, this month, at the Committee of Lorda which sits at the War Office.' 
There appears to hare been a. Committee to examine Ouisoard in Newgate, 
Letters, i. loa. The o&sembly before whom be appeared when he stabbed 
Harley would seem to be the Cabinet; see Swift, Narrative of Guiscard's 
£zami nation. 

* Sept. 34, i-](3. * Sept 39, 1713. 
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First Coiimiisijioner of the AJmirulty briugs j'our Lordship 
(Stratford) into the Caliinet, which would not have been if 
the other employment (Master of the Ordnance) had fallen 
to your sbai-e, without making a precedent for enlarging 
the Cabinet, which Her Majesty had much rather confine 
than extend *.' 

Shrewsbury, writing to Harley, speaks in the same way 
of the Treasury Commission. ' In my mind you should be 
at the liead, l>ecause you then come natuialliy into the 
Cabinet Council where you are much wanted *.' 

The second point is that, although we may note a tendency 
to connect the Cabinet more closely witli actual iwlniinistra- 
tion, the want of political chiefs responsible for particular 
departments is obviously felt by Parliament. 

In January, 171 1, a debate arose in the Lords on the The need 
conduct of the war in Spain, and a resolution amounting ^^i'^*^ ' 
to censure of ' the Cabinet Council ' was moved, together responai- 
with an address to the Queen that she wouM ' be pleased to 
give leave to any Loi-d, or other, of her Cabinet Council, 
to communicate to the House any paper or letter relating to 
the affairs of Spain.' The Queen gave the pemussion asked 
for, and came down ' itwoijnito to heai' the debate ^.' The 
resolution was then moved, with the substitution of ' minlS' 
ters ' for ' Cabinet Council.' Upon this there ensued a long 
wrangle as to the greater or less precision of the substituted 
woixls. L(jrd Rochester Btate<l emphatically that the Queen 
wa« not responsiljle, ' that according to the fundamental 
constitution of this kingilom Ministers are responsible for 
all.' But this did not help the object of the debate, which 
really was to pass a censure on some definite person or 
group of persons. It was urged with tnith that 'ministers' 
was a word of uncertain signification, and might include 
persons who had no part in the policy which misdirected 
the war in Spain; wliile 'Cabinet Council' was a 'word 
unknown in our law,' and if a censure was passed the 
House ought to know whom they were censuring. The 



' Bulingbroke, Letters, iii. 97. 

* Hist. Hanuscripta Committ«<), HSS. of Marquis of Bath, i. 198. 

• Purl. Hist. vol. vi, p. 971. 
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truth was that there wa.»i neither collective responsibility for 
policy, nor individual respouRibility for departmental ineffi- 
ciency. A vote of censure had no teiTors for a Cabinet which 
had no sense of corporate existence, and when either House 
tried to ascertain more precisely the cause of a trouble, respon- 
sibility disappeared in a Conimittee of the Privy Council. 

Thirdly, the Great Council, that is, the Privy Council, has 
now been reduced to fonnal executive action. In this 
; respect its position had manifestly changed in thirty years, 
as may be seen by comparing the meeting to approve the 
sale of Dunkirk with the meeting to sanction the peace 
of Utrecht. The sale of Dunkirk was debated at length 
at the Council Board, though it had already been fully 
discuased at the Cabinet or Committee, and Clarendon 
mentions with satisfaction that there waa but one dis- 
sentient voice ^ When the Treaties of Peace and Commerce 
were laid before the Privy Council in 1713, and the Queen 
pTOposed their ratification, Lord Cholmondeley suggested 
a postponement for further consideration, but he waa told 
that the time for exchanging ratifications was settled, and 
was 80 near at hand that no postponement was possible. 
The treaties thereupon passed the Council, and next day 
Lord Cholmondeley waa deprived of hia place in the 
Queen's Household '', 

On one celebrated occasion the Privy Council resumed 
the functions of a Cabinet. The meeting at Kensington, 
when Anne lay dying, was a meeting of the Council, and is 
so recorded in the Register; and their Lordships, 'con- 
sidering the present exigency of affairs, were unanimously 
of opinion to move the Queen that she would constitute the 
Duke of Shrewsbury Lord Treasurer ^.' 

Having ascertained that the Queen was in a condition to 
be spoken to, the wish of the Council was communicated 
to her by certain members of the Board, Shrewsbury 
waa sumnioned to receive the staff of office, and on his 
return measures were taken for the security of the 

' Clarendon, Autobiography, ii. 948. 

' Pari. Hist. vL 1170. Swift's Journal, April ^ bdcI 8, 1713. 

* Register of the Council, July 30, 1714. 
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kingdom against a possible surprise by the adherents of the 
Stuarts. 

This is, if not the last, at any rate a very exceptional 
exercise by the Privy Council of deliberative as well as 
execative powers. From tlie <late of the Revolution we 
may say that the Cabinet became the motive power in the 
Executive of the country. 

Section III 

The Cabinet 

§ 1. The Vuuiuil and the Cabinet. 

The accession of George I mavkH tlie beginning of Cabinet The de- 
Government as wc undei-Ktiinil the term. The King had ^q^^'^^^t 
hitherto recognised the predoiuinance of a party, as affecting on a party. 
his choice of ministers, only when circumstances put con- 
straint upon him. The natural inclination of a Sovereign 
would be to choose ministers on grounds of individual 
merit rather than of party ijolitics ; but we have seen how 
William III and Anne gradually, sometimes reluctantly, 
sliaped their ministries to correspond with tlie balance of 
parties in Parliament. George I, however, from the outset, 
and of necessity, placed his confidence in the loaders of the 
party which secured his accession ; the party which by 
reason of the quicker intelligence and better organization of 
ita members, rather than by its numerical superiority in the 
countiy, was able to keep him on the throne. There was 
no question of playing ott' one party against another, or 
selecting the best men from both sides. The ministry of 
George I was necessarily Whig. 

And George I did not pre-nide at Cabinet meetings. The nia ab. 

effect of this was twofold ; the King lost initiative and con- »«n<:«froin 

. . Cabinet, 

trol in discussing and settling the policy of the country ; and, 

as some one nmst preside at these meetings, the place hitherto 
occupied by the King was taken by a minister : the Prijiie 
Minister becomes a more definite person than heretofore. 

Thus, in the words of Lord Acton, ' Government by party 
was established in 17 14, by party acting by Cabinet,' and 
'the power of governing the country wa.s practically trans- 
ferred. It was shared, not between the minister and the 
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King, but between the head uf the uiiiiistry and the head of 
the opposition ^' The latter statement is perhaps an anti- 
cipation, for organized opposition hardly existed before 
the time of Burke, but this great change of 17 14 is clearly 
niarketl ; and here we may finally distinguish the functione 
of Cabinet and Council. 
DiffereuetF The Cabinet are ' His Majesty's servants.' Tiie Privy 
betwMu Council are ' the Lords and others of His Majesty '.-j most 
Honoui-able Privy Council.' To describe the Cabinet as 
a Committee of the Privy Council is misleading. Every 
meeting of the Privy Council from which the King is 
aljsent is a Committee, even if every member should be 
summoned and present. But the Cabinet does not meet as 
a Conmuttee of the Privy Council, for it is not so con- 
stituted. The Cabinet meets for the pui-pose of advising 
the Crown, and as its members are not otherwise bound by 
any obligation of secrecy, it would seem that to Ik. sworn 
of the Privy Council ia a necessary prelude to admission 
DiJTBrence to the Cabinet'. The Cabinet considers and determines 
\a BL 1011. jj^^y j.|^^ King's Government may best be carried on in all 
its important departments; the Privy Council meets to 
carry into effect advice given to the King by the Cabinet 
or by a Minister, or to discharge duties cast upon it by 
custom or statute. Committees of the Council meet to act 
or advise on specitied matters. It is neccs.sary that a 
memb'er of the Cabinet should be under the obligations of 
a Privy Councillor, because the oath of the Privy Councillor 
assumes that he is a confidential adviser of the Crown, 

But the Privy Council is essentially an executive, the 
Cabinet a deliberative body. The policy settled in the 
Cabinet is carried out byOrders inCouncil, or by action taken 
in the various departments of Government. Committees of 

' Acton, Lectures on Modern History : 'The Hanoverian Settlumont.' 
^ Mr. Uearno (^Oovi^rnnient of England, p. 19a) says that Lord Bute waa 
made a member of tho Cabinot by George LII before ho waa Privy Coun- 
cillor, but this seems to bo a misunderstanding of a note to Walpole's 
Memoirs, i. p. 8. Qeorge II died on the morning of Saturday, Oct. 35. 
Lord Bute was anorn of the Privy Council on Monday tho a^th (Haydn's 
Book of Dignities, ed. a, p. aoo). Hornco Walpole, writing to Mann on 
the a8lh, says, ' the Duke of York and Lord Bute are named of tho Cabiuol 
Council ' (Letters, ilL 354). But see post, p. iia. 
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the Council may be appointed to collect evidence, to report 
and advise ou certain uiatters, but the Cabinet meets to 
advise and initiate action in all matters ; its members are 
the heads of executive departments, and leaders of the 
party whose policy is approved by the electorate, and so the 
advice of the Cabinet is acted upon. 

The two bodies are differently sunimoned. 

A auumions to the Cabinet runs thus : — 

*A meeting of His Majesty's servants will be held at the 
Foreign Office' at — o'clock on Saturday, the — of May, at 
which — is desired to attend.' 

A summons to a Council at which the King will be 
present is in the following form : — 

'Let the messenger acquaint the Lords and others of His 
Majesty's most Honourable Privy CouneU, that a Council is 
appointed to meet at the Court at — on — the — day of this 
instant, at — of the clock.' 

When the Kingwill notlie preeentthe fonu isaw follows: — 

* Let the messenger acquaint the Lords of His Majesty's most 
Honourable Privy Council, that a Committee of their Lordships 
is appointed to meet in the Council Chamber, Whitehall, ou — 
the — of — at — of the clock.* 

Nor is it only in the form of the summons that the differ- 
ence lies. The Cabinet is suuunored by the Prime Minister, 
through his private secretary, two pei-sonagtis who have no 
place in the legal theory of the Constitution. The Privy 
Council is summoned by the Ck'rk of the Council, an officer 
whose history dates back to 1540, when Sir William Paget, 
himself afterwartls a Privy Councillor and Secretary of 
State, was appointed Clerk *. 

The Cabinet of the present day is then a iKnly distinct 
irom the Privy Council in title, in function, and in mode of 
summons. Every member of the Cabinet is a Privy Coun- 
cillor, and the connecting link between the two bodies may 
be found in the Privy Councillor's oath and the obligations 
which it involves. 

' Tlie place of meeting raries with circumatances ; it might be at the 
Prime Miuiater'a official residence, in Downing Street, or in his private 
room at Wmtminster. 

' Mieolaa, Prooeedlng* of the PriTy Council, vii. pp. U, 4. 
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§ 2. Collective Respone'ihility of the Cabinet. 

Irrwpon- The Cabinet, as a whole, is responsible for the acts of its 
i8ih con- members: but if this responsibility is to l)e real the Cabinet 
alZ ^'^^^' '"^*^'' t^e a definite body of persons, every one of whom is 
inforuie<l, or can obtain information, as to any measure of 
importance couteuiplat«jtl or taken by the entire Cabinet, or 
by any individual member. 

Throughout the greater paxt of the eighteenth century 
this collective responsibility did not exist. The Cabinet 
was a large body meeting occasionally for the formal settle- 
ment of business which had been practically settled by a 
small inner gi'oup, 'the confidential Cabinet' 

The firet Cabinet of George I contained the Duke of 
Marllorough, who was scai-cely ever invited to Cabinets of 
which he was a nominal member ; and Lord Somers, whose 
infirmities prevented him from taking any part in public 
business ^ 

In the reign of George II we have two complete lists ^ of 



' Stanhope, Hist of England, i. 104. 
* Lilt 0/ Cabinil, g Sept., l^3^l. 

t, Archbiiihop of Canterbury. 

a. Lord Clianevllor. 

3. Lord Oodolphin (Lord Privy 

Soal). 

4. Doke of Grafton (Lord Chambor- 

lain). 

5. Duke of Richmond (Muster of 

the Horse). 

6. Duke of Newcastle. 

7. Earl of Pombroke (Groom of the 

Stole). 

8. Earl nf Islay. 

9. Lord Harrington. 
JO. Sir R. Walpole. 
11. Sir C. Wager. 

la. Duke of Devon. 

13. Duko of Dorset. 

14. Duke of Argylo. 

15. Lord President. 

16. Earl of Scarborough. 

Life of Lord Uardwioke, i. 383, 



LUt (J Cabinet, 1740. 

I. Dr. Potter (Archbiahop of Can- 
terbury). 

a. Lord Unrdwicke (Lord Chan- 
cellor). 

3. Eurl of Wilmington (Lord Pra> 

sident). 

4. Lord H(>rvpy{Lord Privy Seal). 

5. Duke of Dorset (Lord Steward). 

6. Duke of Grafton (Lord Cham- 

bttrlain). 
•}. Duke of Riohniond (Master of 
the Horso). 

8. Dukoof Devonshire (Lord Lieu- 

tenant of Ireland). 

9. Duke of Ncwoaatle (Secretary of 

State). 

10. Earl of Pembroke (Groom of the 

Stole). 

11. Eurl of Isl.i (First Minister for 

Scotland). 
la. Loi'd Harrington (Scoretarj of 
SUte). 

13. Sir Robert Walpole (Chancellor 

of Exchequer). 

14. Sir C. Wagor (First Commia- 

sioner of Iht AdmiraUy), 
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the Cabinet for the years 1737 and 1740; the one contains 
sixteen, the other fourteen names, and to this lost three 
were sulisequently added. The Archbishop of Canterbury, 
the Lord Chaml>erlain, the Groom of tJie Stole, and the 
Master of the Horse appear in each. Both Lord Hardwicke 
and Lonl Hervey, who furnish these accounts, describe a 
smaller group — Walpole, the two Secretaries of State, an<l 
the Chancellor— meeting for the discussion and virtual 
settlement of policy. The formality, amounting to futilit}', 
of the meetings of the whole Cabinet Council is apparent 
in these memoirs. The business generally consisted in the 
verbal revision of some document, important no doubt, the 
purport of which ha<l been settled by the confidential 
servants of the King', 

In 1754, when Henry Pelham died, the King was anxious 
to get the advice of the entii-e Cabinet as to the future 
conduct of public business, but the matter was practical!}^ 
settled by Hardwicke and Newcastle. The former wrote 
to the Archlnshop to obtain his opinion, or rather to tell 
him what his opinion was desired to be ; he informed the 
Archbishop that he need not attend personally, but must 
answer at once. A draft of the answer required was sent 
with the letter*. 

The Archbishop replied as he was instructed. The 
Cabinet met, and the King was. advised to make the Duke 
of Newcastle First Lort;l of the Treasuiy, and virtually 
Prime Minister. 

When George III came to the throne the number of titular 
Cabinet Councillors excited the mirth of Horace Walpole. 
The Duke of Leeds was removed from the Cofferer's p]ace 
and made Justice in Eyre, ' but to break the fall, the Duke 



Til formal 
mid tho 

efficient 
Cabinet. 



Walpole'i 

Cabinets. 



The 

titular 

Cnbinet 



There were »ubsequoiitly udded to Lltosc, tjir Jolin Kforris, the Duke of 
Montagu (Master of tho Onlnanoe), and tho Duke of Botton, *The Diiko 
of Button, without a right to it from hi» office of Cnptain of the Baiirl of 
Pensioners, in which employment he succeeded t}ie Duke of Montugii on 
his remoral to the Ordnance, was likuwiio admitted to the Cabinet 
Council, because he had been of it seven years ago, at the time he was 
turned out of oil his employments.' Herrey Memoim, ii. 551. 

' Hervey Memoirs, ii. 556-71. 

* Life of Lord Uardwioke, ii. jia, 515, 516. 
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IB made Cabinet Councillor, a rank that will soon become 
indistinct from PriNy Councillor by growing as numerous ^' 

But these men took no part in the decision of policy. 
In the Grenville Ministry, which lasted from the spring of 
1763 to the summer of 1765, the business of government 
was settled at weekly dinners at which only five or six 
Ministers were present. The Cabinet minutes reconl 
* meetings of his Majesty's servants ' attended only by 
Grenville, the First Lonl of the Treasury, the two Secre- 
taries of State, the President of the Council, ami the 
Chancellor : sometimes this Ixdy is reinforced by Lord 
Mansfield, the Chief Justice'. It is not easy to suppose 
that the number of honomry members of the Cabinet had 
diminished between 1760 and 1763, and there is other 
evidence to show that the Cabinet Ministers were of two 
sorts, efficient and honorary ^. 

The distinction between the two groups was marked 
by the comnuiuication of important State papers to the 
' efficient ' Ministei's. 

When Loid Bute in 1762 was trying to drive the Duke 
of Newcastle fi-om the Ministry by repeated slight.**, that 
wliich the Duke felt most keenly was a summons to a 
Cabinet Council to considei" a declaration of war with 
Spain when no papers had been supplied to him by the 
Secretary of State, nor information as to the course which 
negotiations were taking. ' Even Mr. Pitt,' said the Duke, 
' had that attention to me as constantly to send me his 
draughts with copies for my use, desiring me to make such 

' Wftljkolo Lett^rc, iii. 384 or v. 36 (ed. Toynbce). A few days lattT he 
writes, '- Lord Hnrdwicke in to be Po«t Liiuroate, and according to usage 
I BoppoM it will be made a Cabinet Counaellor'a place' (ib. 386 or v. 40). 

' Orenvillo Papers, ii. a56, iii, 15, 4:. 

' Lord Lyttelton in April, 1767, sent a list of a proposed Cabinet to 
O. Orcnrille. It consists nf fourteen names. He says that he haa 
mentioned 'only tiic principal Cabinet officere,' but the list includes the 
Lord Clinmbi.Tlaiii and tho Master of tlu* Horso (CSronville Papers, iv. 8). 
Tht> Chnncelltir of the Exclieqiipr was not usually a member of (lip CHbinel 
ijnIeHs that office was held togi-tlier with Hie First Commi^tsionel-sllip of 
the Trt'nsury, but CliarleK Tuwn»hond teased Chntham into allowing him 
ft place in the inner Cabinet, and when North succocded him as Chan- 
cellor of the Exchequer the dearth of business capacity in the Minintry 
brought him at oac« iato the Cabinet, Orafton Uemoira, pp. 9a, 1S3. 
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alterations as I should think proper, before he produced 
them at the meeting of the King's servants K' 

The same distinction is noticeable a few yeai"s later. 
The second Lord Hardwicke, when invited to become : 
Secretary of State in Lord Rockingham's Ministiy in 1766, 
declined to do so on the ground of health, hnt expressed his 
willingness to join the 'Cabinet Council with the communi- 
ration of papers V Shelbume described the Cabinet to i 
Bentham as consisting of an outer circle and of the Cabinet 
with the cimdation, that is, with access to important State 
papers sent ixiund in Cabinet boxes to the inner cii-cle of 
Ministers'. 

Again, in a debate of the year 1775 in the House of 
Lords, the former members of the Duke of Grafton's 
Ministry tried to free themselves from blame for the 
measures which had troubled our relations with the 
colonies. Lord Mansfield denied all responsibility, though M«n.*field. 
he admitted that he liad been a member of the Cabinet 
during the latter part of the reign of George II and the 
whole of the ciu-rent reign. But he said that there was 
a ' nominal and efficient Cabinet,' and that he ha«i ceased 
to be an efficient member from the close of the Grenville 
Ministry. In the same debate the Duke of Richmon«l 
told the House that ' the correspondence with our Foreign 
Ministers is sent round at a convenient time in little blue 
box&s to the ej^tcient Cabinet Ministers, and that each of 
them gives his opinion on them in writing*.' 

The confidential Cabinet was another term applied to the 
inner circle of Ministei-s who determined the policy of^ the 
country, WTien the Duke of Grafton was out of office in 
1771 the King gave orders that he should be kept informed 
'of all business of any importance that was in agitation ^' 
When he accepted the Privy Seal later in the same year, 
he did so on condition that he should not be .summoned to 
meetings of the confidential Cabinet, George III agreefl 



The con- 
fidential 
Cabinet. 



■ Rockinghnm Hemotn, i. 103, ' Ibid. i. 330. 

' Bentham. in. a 18. • Pari. Hist, xviil. a^a 

* Qrafton Memoirs, pp. 063-4. 



104 



THE COUNCILS OF THE CROWN 



Chap. II 



Opposi- 
tion in 
Cttbinet. 



Bath. 



MuMsdeld. 



In security 
of Minis- 
trios. 



to this, remarking that Grafton * had ever thought the 
confidential Cabinet too numerous',' and had, when Prime 
Minister himself, desired t!iat Lord Bristol, who succeeded 
Chatham as Privy Seal in 1768, should not 1)6 summoned 
to the meetings of that body. But it seems clear that the 
King and Lord North expected to have Grafton's advice 
whenever they wanted it, and the Duke, whether in or out 
of office, appears to have occupied the position of a ' non- 
efficient' Cabinet Minister. 

One I'esult of thi.s distinction l>etween efficient and non- 
efficient members of the Cabinet was that statesmen who 
had once Iwen Cabinet Councillors considered themselves to 
retiiaiu within the outer circle of the Cabinet, even though 
tbfir political opponents held the great offices of State. 

Thus the Pelhams in 1 745, finding themselves in a position 
to make terms with George II, insist that Lord Bath, who 
had always been their most active political opponent, 'should 
be out of the Cabinet Council -.' 

Still more noticeable is the position of Lord Mansfield aa 
described by himself in 1775. He had been a meml>er of 
the ' efficient Cabinet ' down to the close of the Grenville 
Ministry, When Rockingham succeeded Grenville ' he had 
prayed his Majesty to excuse him : and from that day to 
the present day hiul declined to act as an efficient Cabinet 
Minister ^' His reason for refusing to act with the Cabinet 
when Rockingham came in was, as appears from his speech, 
that he was opposed to its policy, but he considered that 
he had never ceased to be a Cabinet Minister, and waa read}' 
to give advice when asked. 

This retention of Cabinet rank and position by men who 
had ceased to be in accord with those who were actually 
administering the affairs of the country must have lieen 
a constant source of insecurity to Ministries. There can be 
no doubt that it of!ere<.l opening for intrigue to George III, 
who never trusted the Miuij^ters whom he disliked, and 
who held him.self entitled to consult these titular Cabinet 

' CorrespondenM of George III nnd Lord North, i. p. 76. 
* Coxe, Memoir of H. Pelham, i. 395. 
' Pari. Hist, xviii. 974, 975, 379. 
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Miiustera to the disadvantage of those who were, at the 
nioincnt, in his service. 

The disappearance of this titular external Cabinet must Disnp-' 
have been gradual. The Rockingham Cabinet of 1782 was of 'lUtilar 
a definite group of eleven persons, each of whom held high Cabinet, 
office. Fox complained that the nuTiil>er wa« too large, but 
at the same time maintained ' that those who had great 
responsible situations should have more interest in the 
Cabinet than those who merely attended to give couasel, 
without holding responsible situations '.' This contem- 
plates an outer and an inner circle within the Cabinet : 
but Fox was probably thinking of the opposition which he 
had experienced from Camden and Grafton, the President 
of the Council and the Lord Privy Seal \ 

The last assertion of the right to attend a Cabinet 
meeting by a Minister who had ceased to hold Cabinet 
office was made by Lord Loughborough. When Addington 
succeeded Pitt in 1801 Eldon displaced Loughborough as 
Lord Chancellor, but Loughborough nevertheless continued 
to attend Cabinet meetings and retained his key of the 
Cabinet boxes. Arldington was compelled to write and 
infomi him that ' His Majesty considered your Ijordship's 
attendance at the Cabinet as having naturally ceased upon 
the resignation of the Seals,' and added that his opinion, 
expres-sed and acted upon, was that ' the numl>er of Cabinet 
Ministers should not exceed that of the peraons whose 
responsible situations in office require their Iniing members 
of itV 

Perhaps the last appearance of the non-efficient, titular The omnd 
Cabinet is to be found five years later, when Lonl Col- 
chester, then Speaker of the House of Commons, records 
that liefoi'^ the opening of Parliament the King ' held 
(what is called) a Grand Cabinet or Honorary Cabinet, 
consisting of his Ministers, and also the Archbishop of 

' ParliBnTPntary Rogister, vii. 304. 

' Ht'moriiils of Charles Jamos Fox, i. 454. 'It was very provoking for 
you, I must own,' said Shelburno to Fox, 'to see Lord CsmdcD and the 
Duke of Urafton como down, witb their lounging opinions to outvote you 
in the Cabinet.' 

9 Campbell, Lives of the Chaacellors, ri. 336-7. 
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Canterbury, and the great ofBcers of the Household, viz., 
the Lord Chamberlain and the Master of the Horse, the 
Speaker, &c., at which the draft of his speech was read ^.' 
With the exception of the Speaker this recalls the Cabinet 
deftcril-ied by Lord Hai-dwicke, 

The definition and limitation of the Cabinet by Addington, 
though it probably did no more than express the usage of 
the previous twenty years, marks a stage in the liistory of 
the Cabinet. The existence of a circle of non-efficient 
Cabinet Ministei-s who might occasionally l)e called upon 
to advise, made collective responsibility impossible, because 
the persons composing this outer circle were often actually 
hostile to those who held ' responsible situations.' 

In fact, responsibility was sometimes repudiated in a 
manner which we should now regard as inconsistent, not 
merely with party loyalty, but with self-respect. 

When tlie Duke of Grafton's Ministry was falling into 
discredit, Lord Camden, who had been Chancellor through- 
out the administration, and was holding office at the time, 
spoke strongly in opposition to his colleagues, and stated 
that he had been an unwilling party to their actions in tho 
matters concerning Wilkes and the Middlesex election ^. 

A few years later he repudiated all liability for the action 
of the Cabinet, of which he was a member, in the imposi- 
tion of the tea duties on the American Colonies. In the 
same debate, Grafton, while complaining of the manner in 
which Camden disavowed his colleagues in a matter to 
which the whole Cabinet consented, went on to say that 
this tax ' was no measure of his," though he was Prime 
Minister at the time. 

Party loyalty, as we understand the terra, was prac- 
tically unknown in the middle of the eighteenth century. 
The hick of definite political issues, and the state of our 
Parliamentary representation, resulttxl in a stagnation of 
political interest and the formation of parliamentary gi'oups, 
who.se action was detennined almost entire!}' by personal 
ambition or the desire for lucrative office. George II 



' Dinry of Lord CoJcheiter, ii. 36. 
* Qrnttoa Usmoin, i, 346 



resented the domination of such groupB, thougti he had to Political 
endure it. George III formed a group of his own. Both "f^h^^"" 
Kincjs desired to hreak up parties, and to find Mini.stei-8P«glit«enth 
who would attend to the busineRS of their departinenta, 
leaving general policy to the Crown. Hence the constantly 
expressed desire for a Ministry 'on a broad Iiottom,' that 
is, a Ministry representative of the various groups. Such 
a Ministry could only exist where political opinions were 
indeterminate rather than various. The Grenville con- 
nexion represented the ambitions of the Grenville family ; 
the Bedford group, a desire for the emoluments of office ; 
the follower-s of the elder Pitt were the admirers of a great 
but somewhat wayward personage; the Rockingham Whigs 
desired to make the King suleervient to a party which 
should consist of the great Whig families; George III and 
hia friends represented antagonism to thi.s policy, A 
Cabinet fonued out of any conibinatiou of these groups 
was not likely to possess any strong sense of mutual loyalty 
or collective responsibility. 

The recognition of such responsibility tiegins in the last Collpotive 
twenty years of the century, Fox in 1783 held himself [^^^jP^"",!' 
responsible to Parlianieiit for advice as to conferring a 178a. 
pension on Colonel BaiT^, although ' he was not the person 
in whose department it lay to a^lvise the King on that sulj- 
ject '.' Yet his views on this subject, as we shall shortly see, 
were not consistent. Mini.sterial responsibility meant to ' 
the statesmen of the eighteenth century something different 
from what it means to us. To them it meant legal respon- 
sibility, liability to imiieachment ; to us it means responsi- 
bility to public opinion, liability to loss of office. Legal 
responsibility could not fairly Ije fixed upon an entire 
Cabinet for the action of one of its members, and this 
comes out clearly in a debate wliich took place in 1 806, on 
the acceptance by Lord Ellenborough, the Chief Justice of 
the King's Bench, of a seat in the Cabinet. Exception 
was taken to the appointment on the grountl that the 
Chief Justice might, a.s a member of the Cabinet, be re- 
sponsible for the institution of legal proceedings over 
' Fkrliaiuentary Kegiater, vol. vii. 38a. 



108 



THE COUNCITil OF THE CROWN 



Chap. n 



Collective which he would have to preside as a judge. The supporters 
pj'.P" . ' of the Government disputed the theory that each member 
1806. of the Cabinet wa.s responsible for the acts of the whole 
body ; they maintained that each was responsible for his 
own department. ' The Cabinet waa not responsible as 
a Cabinet,' stti<l Lord Temple, ' but the Ministera were 
responsible as the officers of the Crown.' Fox maintained 
that there was a practical advantage in relieving the 
Cabinet of responsibility and fixing it upon the individual 
Minister. ' Tbe imuietliate actor can always be got at in 
a way that is very plain, easy, and direct, coinparetl to that 
by which you may be able to reach his advisers '.' 

It is noticeable that Mr. Hallam, writing in 1H27, takes 
the .same view of Cabinet i*e8pon.sibi!ity^. At the present 
time we are more ready to fear that Ministers will mis- 
manage our affairs than that they will break the law ; 
the^' act under close and constant criticism, and since 
loss of office and of public esteem are the only jwnalties 
which Mini.sters pay for political failui-e, we can insist that 
thti action of the Cabinet is the action of e»w;li member, 
and that for the action of each member the Cabinet is 
responsible as a whole. 

It is needless to cite modem illustrations of the complete 
acceptance of the theory, A recent writer has given 
one which well serves the purpose-'. An amendment 
lo 190a. to the Address was moved early in the Session of 1 90a, 
censuring the conduct of the Post Office in i-esi^ect of 
the terms of an agreement with the National Telephone 
Company. Supporters of the Government moved the 
amendment and prt's.sed it in debate : but they were told that 
if they carried the amendment, which censured the action 
of a single department, they would pass a vote of censure 



» Cobl.ett, Pari. DfUUs (1806), vi. 308, 311, 

* HtiUam, Hist. lii. 187, note : ' I runnot poasibly comprehend how an 
nrtii'tc of iiiipL'iichiiiont for Bitting as n Cabinet Mini.<itcr could be drawn, 
nor do I conceive (hat n privy councillor has a right tu ri-aign his place at 
the board, or even to nbMi'iit hiniavir when 9iimmono<d : so that it would 
bb higldy unjust and illi^gal to presume a participation in culpable 
measures from the mere cii-cumntftnce of belonging to it.' 

' Low, Oovemance of England, p. 146. 
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on the Government, which would thereupon resign '. The 
amendment waa consequently lost, by the failure of those 
who moved it, and spoke in its favour, to support it on a divi- 
sion. The collective responsibility of the Government for the 
action of one of its members coulil not be better illustrated. 

Joint responsibility must produce unanimity, or at any Uuani- 
rate is incompatible with such ditt'erences as make the dis- ™/^fca\„ 
sentient unwilling to incur ri.sk for the sake of opinions King, 
which he does not share. The efficient Cabinet was Ijound 
to keep up a semblance of agreement in the advice tendered 
to the King, but until collective responsibility was recog- 
nised, a Minister might be content to be outvoted, retain 
office, and carry out a policy witli which he did not agree. 

Whether the King should or should not be informed that 
there had l>eeu hesitation or diflerence of opinion among 
his Ministers, and the nature of the diflerencL*, must rest 
with the discretion of the Prime Minister, who reports to 
the King the suljstance of what has passed at every Cabinet 
meeting. The advice ultimately given must be unanimous. 

When Lord Grey's Government resigned in 183a on a should 
differeoce with the King as to the creation of peers, a Cabinet ^iffcrenco» | 
minute which recorded the dissent of tlie Duke of Richmond voaledv 
from the opinion of his colleagues was shown to the Duke 
of Wellington, who was invited to form a Ministry. After 
the failure of the Duke and the return of Lord Grey to 
office, this difference of opinion among Lord Grey's colleagues 
was turned to their disadvantage in debate. But the trouble 
was occasioned, not so much by the dL-iclosure of ditterencea 
in the minute, as by the comnmnication of a Cabinet minute 
to the opponents of the Minister who framed it \ This 
appears to be contrary to custom. 

Although the Premier may determine whether he will dis- 
close to the King such difierences as have existed among 
his colleagues, it does not appear to be equally open to the 
King to probe these divisions of opinion among his confi- 
dential servants. ' They are a unity Ixrfore the sovereign'.' 

' Hansard, N. ijories, vol. ci. p. 1037. 
* Corr«sp. of William IV and Earl Groy, ii. 395, 434, 431. 
' Oladatone, Oloanings of Past Years, i. 74. But see Fitzmaurice, Life 
of Lord Qraaville, 1. pp. 35 j, 459. 
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George IV was not pleased with the recognition by 

Canning of the independence of the Spanish American 
RepubHcH, and he addressed a lueinoraadiuu to Lord Liver- 
pool, at the cloee of which he desired ' distinctly to know 
from hia Cabinet, individually {seriatim), whether certain 
principles of fxilicy are or are not to he abandoned.' The 
Cabinet returned an answer 'generally and collectively,' 
admitting that there had been differences, but assuring the 
King of their ' unanimous opinion ' that their policy in 
no way conflicted with the principles to which the King 
referred '. 

Closely connected with what has gone before is the 
secrecy which is imposed on Ministers as to what passes 
in the Cabinet. Formally this depends on the oath of 
the Privy Councillor, but the obligation to secrecy has been 
strengthened since the time when the members of the 
Grafton Cabinet, 1767-70, were rjnite ready to announce 
the part which they had taken in Cabinet discussions on 
the expulsion of Wilkes and the taxation of the American 
Colonies. 

No record is kept of transactions or discussions in the 
Cabinet. The Prime Minister sends to the King an account 
of what has passed, which may be more or less formal, 
according to circumstances or the discretion of the Prime 
Minister for the time. These memoranda are not available 
to succeeding Ministers, and in modern times we do not 
come across their contents. But Shrewsbury kept minutes, 
OS we have seen, of what passed at the Cabinets of 
William III ; and a hundred years ago, when George III 
dismissed the Grenville Ministry, Lord Grenville sent to 
the Speaker copies of a Cabinet minute, of the King's 
answer, and of the Cabinet's reply '^. 

William IV had no strong sense of the confidential 
character of his communications with his Ministei'S. He 
communicated to the Duke of Wellington an account sent 
to him of what had passed at a Cabinet meeting by Lord 
Grey ; and he addressed to Sir Robert Peel, on his taking 

' Stapyltoa, Guorgo Canning uid his Times, 418-00. 

' Stc Lord Colchester's Biary, ii. 106. Melbourne Papers, 047. 
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office in 1834, a lengthy document setting out among other 
things the convei'sationa which had passeil between himself 
and Lcr<l Melbourne, lea<ling up to the retirement of the 
latter. It doea not appear that Melbourne was invited 
either to assent to this communication or to test its 
accuracy '. 

Discloaures of Cabinet discussions are now made only Coudi- 
with pennission of the Sovereign ; and it is the practice ^'^i^gj,, 
that this permission should be obtained through the inter- 
vention of the Prime Minister, and that the disclaiurc 
should l>e strictly limited by the t^rms of the permission 
granted -. Loixl Mellx)ume remonstrated strongly with 
William IV ou learning that Lord J. Russell had, without 
reference to the Prime Minister, received the King's per- 
mission to disclose in Parliament a correspondence between 
himself and Lord Durham, and the discussions in the 
Cabinet on which this correspondence was based : ' If the 
arguments in the Cabinet are not to be protected by an 
impenetrable veil of secrecy, there will he no place left in 
the public counsels for the free investigation of truth and 
the unshackled exercise of the understanding ^' The lack 
of any record of Cabinet discussions may, at times when No record 
disclosures are pemutted to Ije made, cause questions to be pro^^?* 
raised as to their accuracy *. >ng»> 

At times the veil is lifted. Sir William Molesworth, in 
the Ministry of Lord Aljterdeen, took notes of what passed in 
the Cabinet of which he was a member, not without some 
remonstrance ou the part of a colleague, nor without some 
ill consequences as to the maintenance of secrecy*. Lord 
Granville obtained permission from Queen Victoria and 
Lord Palmerston to send to Lord Canning, then Viceroy of 
India, a chronicle of Cabinet proceedings from day to day *. 
The Grevillc Memoirs for the laat years of the Melbourne 
Ministry indicate pretty plainly that some member of the 

< Melbourne Papers, 348. Stoukmar Momoirs, ch. xiv. 

* UnnsArd, ccciv, p. 1186. • Melbuurnu Papers, ai6. 

* Unnsard, 3rd Scries, 341, pp. 1609, tBio, July iS, 1B78. 

* Aulobiograpky of the Duko uf Argyll, i. 461. 

* Fitzmaurice, Life ot Lord (irunville, i. ia6. See also a rery LateresU 
iug deftoription of u Cabinet moetin); at p. 356. 
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Cabinet confided to the Clerk of the Council very full 
accounts of what passed at Cabinet meetings. 

It happens occasionally that a Minister who is not a Privy 
Councillor or a naval or military officer, attends a meeting 
of the Cabinet in order to give information or to receive in- 
Htructiona. It might be questione<l whether a meeting can 
be regarded as a meeting of the Cabinet while a person is 
present who i.s under no obligation to secrecy. Attention 
was called, in 1 905, to the fact that Lord Cawdor, after 
accepting the oflElce of Fii-st Lord of the Admiralty, but 
before his appointment was complete, and before he had 
been sworn of the Privy Council, attended meetings of the 
Cabinet. His presence was placed, by Lord Lansdowne, on 
the footing of that of the Law Officers who are sometimes 
called in to advise the Cabinet; bat it would seem that he 
was regularly .summoned and sat as a Cabinet Minister *. 



Prime 
Minister 
a modern 
inititu- 
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§ 3. The Relations of the Cabmet to the Prime Minider, 
the Crmim, aiul the Ccmimima. 

The Development of the Freniiership. 

The existence of a Prime Minister may lie said to date 
from the disap{)earance of the King from the Cabinet 
Council. 

We are accustomed to regard a Prime Mini.ster as 
a necessity of our constitution, and we understand the 
term to mean the party leader who has been invited by 
the King to form a Ministry, in the assurance that his 
foUowei's are sufficiently numerous, and sufficiently loyal, 
to secure suppoi-t for the measures which he may recom- 
mend to the Crown and to Parliament. 

But the statesmen whom we are wont to call Prime 
Ministers, between 1660 and 1714, had no such power in 

^ Hansard, 4tli Series, vol. cxlii. p. 863. Tliia must have been bh irrcgu- 
Urity. Ill 1907, duritigtiie interval which ulapsed between the ocecptanee 
l>y Mr. M'Koana of tlio rflicg of President of the Board of Education and 
his ndmiaejon to the Privy Council, more tlmu one meeting of the 
Cabinet was hold. Mr. M''Kc'nDa received no Hummons to these uieetLngH, 
though he was infonnully requested to attend one uf them fur a bhort 
time, morely to discuas a matter counouted witli the buBiuess of the 
Education Of&ce. 
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the choice of their colleagues or security for the support of 
their measures. 

The title itself was unknown till the commencement of Unknowu 
the eighteenth century. Oi-mond augg&sted to ClarenLlon, [^^nttT" 
in i66i, that he should give up office and confine himself century, 
to advising the King on questions of general policy. 
Clarendon declined to enjoy a pension out of the 
Exchequer ' under no other title or pretence but of being 
firist Mivider, a title eo nei^ly translated out of Frewh 
hito Emjlish, that it was not enough understood to be liked, 
and every man would detest it for the burden it was 
attended with ^.' 

The suggestion shows the position which Clarendon OUn-ndon 
occupied in the eyes of his contemporari&s, and that he was, ^,^1^, 
in point of power and influence, what passed for a Prime u. 
Minister in those times. But Clarendon had not the 
choice of his colleagues ; the inner Council of Advisers 
was increased by the introduction of Ashley, and later of 
Coventry, without his concurrence', and without consulting 
him Charles made Bennet a Secretary of State '. Nor had 
Clarendon a decisive voice in measures which should be 
submittiMl by members of this inner Council to Parliament *, 

No one corresponding to a Prime Minister could be said William 
to have existed throughout the reign of William III. The J^ Mi„is. 
celebrated Whig Ministry of William III had no recognised »«•". 
leader. Judging from the extant correspondence one would 
say that Shrewsbury firsts and Somera later, enjoyed the 
largest measure of WillianiH confidence, Burnet speaks 
of the management of the King's affaire, for Parlia- 
mentary purposes, as being in the hands of Sunderland 
fi-om 1693 to 1698'; but Sunderland was too unpopular 
in the country to take any prominent part in public 
affairs, in fact ho only accepted the office of Lord 

^^H ' Clarendon, Autobiographj', i. 490. lu Sir John Rvresby'* Memoirs 

^^^ (ed. Cartwright) Clarendon ia spoken of as ' the Oreat Minister of Stat«,' 

I P- 53- Buckinghnm aa 'tho Principal Minister of State,' pp. ^6, 61. 

I Danby as 'the Ctiief Minister,' p. 168. 

L » Clarendon, Autobiography, ii. 344, 460. 

^K > Ibid. ii. aa6. * Ibid. ii. 344-9. 

^^H * Burnet, ' Ulstory of My Own Time,' iv. 007, aoS, and notes. 

^^^H AMtoii caowa I 
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Chamberlain in 1697, and held it for a year. It is signifi- 
cant that he was frightened into retirement by the wrath 
of the Wliig junto at the appointment of Vernon as 
Secretary of State by the King, on his atlvice ', and without 
consulting any other Ministers. 

Nor can it lie said that tliroughout the reign of Anne any 
Minister had the commanding position which we associate 
with the Premier. Godolphiu, by slow degrees, ousted his 
rivals, Harley and St. John, from the Cabhiet, and when 
Anne determined once more to employ the Tory advisers 
who really possessed her confidence, Godolphin bore the 
dismissal of hia friends and the appointment of his foes 
without seeming to consider that his own retirement was 
thereby rendered impexative. 

Harley is repeatedly described by Swift as first Minister '^, 
or chief Minister, and it is in the writings of Swift that we 
first find the term Prime Minister'. But Harley did not 
choose his own colleagues, nor could he exclude from the 
Cabinet persons opposed to his policy *. His reluctance to 
push measures to an extremity with his opponents, by in- 
sisting on their removal from all political office, caused 
something like a rebellion in his own camp. The October 
Club wanted a Prime Minister of their own choosing, and 
a full share of the spoils of victory ; the Queen was not 
prepared to admit that any one ruled but herself. Harley 
stood between a party who wanted much, and a mistress 
who would concede little ; he had not at his command the 
party-discipline, now at the command of a party-leader, 
which would have enabled him to put constraint on the 
Queen, nor the full confidence, now accorded to a Prime 
Minister by the Sovereign, which would have enabled him 
to satisfy the demands of his party. 

Walpole was the first Prime Minister in the modem sense 

' Haoaulay, Till. ao. 

* Henoirs relating to change in the Queen's Uinistry, Swift, xr. 34. 

* Inquiry into the behaviour of the Queen's last Ministry, Swift, xvi. 
19, and agiiin in ttie preface to the History of the last four rears of Que«n 
Anne, p. 36, we find the term used with a recognition of ita novelty, 
■ those who are now called prime miniatera' 

* Ibid. XV. 61. 
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of the word. It is true that lie differed in many respects as Wuipoie 
to the extent and the sources of his power from the Prinie jjfnj^or 
Ministers of the present day. Within the Cabinet there iu fact : 
was often a fierce struggle for predominance. Carteret snt 
there for nine years. For the first three ho was a formid- 
able rival as Secretary of State ; for the last six he was a 
malcontent colleague, prepared to take every opportunity 
of weakening the power of the First Lord of the Treasury. 
Townshend, during the last months of his tenure of office 
as Secretary of State, struggled haixl to <li8place Walpole. his strug- 
Nor was Walpole ever invited by the King, as a modern coiiTe*ira«»- 
Prime Minister is invited, to form a Ministry of persons 
who will act harmoniously with him. He entered the 
Cabinet as a man of acknowledged political eminence, 
joining a body of men with whom lie was in agreement on 
the chief questiouH of the time, and he e.stabliahed himself 
as Prime Minister by the gradual expulsion of those who 
were inclined to dispute his pre-eminence. 

He owed his ^Mwer to two causes, the favoui" of the sources of 
King, and his skill in forming and keeping a compact * ' 

working majority in the House of Commons. He enjoyed 
the favour of the King largely because he h»ul impressed 
the vigorous understanding of Queeu Caroline with a sense 
of his value to the Hanoverian dynasty. The bellicose 
temper of George II would have inclined him to prefer 
Carteret, who was for a spirited foreign policy. Caroline 
saw that peace and low taxes were the beat security for 
her husband's throne, and in these matters she governed 
her husband. 

And the favour of the King reacted on his power of 
keeping a majority together. A Minister had money and 
places to bestow ; VV^alpole used these advantages with 
skill, and without scruple '. His followers knew that they 

' Mr. Morley {SngU$Ji aialeanun, WalpoU, iai-9) hhA tried hard to ex- 
onerate Walpole from cliarges wliicli have remaln&d practically unanswered 
for more than a century : but the circumstantial evidence is almost irre- 
■istible. Mr. Edgecumbo and Lord Isla had managod respectively the 
Cornish and Scotch constituencies ; the former waa opportunely raised to 
the Peerage, and both pleaded privilege and refused to answer before the 
Committ«e of Inquiry. So did Faxton the Solicitor to the Treaiury, 

xa 
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might not fare so well under a successor, but he never put 
their fidelity to the test by a resignation which would 
have shown whether they were prepared to stand by him 
in opposition and force liini ujxjn the King. 

He was Prime Minister in fact Ijecause liis will controlled 
the action of the Government, and because he had con- 
trived to drive from the Ministry every one whose opposi- 
tion wa.s in any respect formidable. He watched public 
opinion, and deferred to it sooner than risk his continuance 
in office, ami regaitlless of his own views of right or 
wrong. But he was most unwilling to be called a ' Prime 
Minister,' }>ecaiise to tht^ popular mind that term did not 
signify a leader chosen hy the people, but a favourite of 
the Court. Thus, when charged with Ijeing 'sole Minister' 
or * prime vizier,' he replied that he was only one of the 
Kings Council, and had no more voice in affaira than any 
other member of the Cabinet '. 

I have dwult thus on the position of Walpole liecause. 
widely though his position diffei-s from that of a Prime 
Minister of modem times, it rested largely on the support of 
a Parliamentary majority which he knew better than any 
one else how to obtain. Not many years after his death 
tlie arts of Parliamentary management ha<l so far pro- 
gressed that the Pelhams were able to put pressure on the 
King to admit WilHam Pitt to office. They and their friends 
resigned in a iKxly, ami left no possible Minister at once 
acceptable to the King and the majority of the Commons *. 

The efforts of George IH to control the composition of 
Cabinets and the direction of policy produced confusion 
for the tirat ten years of his reign, and national misfortune 
during the next twelve. But there grew out of this a party, 

tbough ho was sent to Newgate for his refusal. And what aro we to 
make of Walpole's advice, when out of office, to Henry Polham: 'You 
must l>e uuderstood by thoao that you are to depend upon ; and if it b* 
poMxbk thty mMtl b« ptrpiadtd to keep ikeir ottn\ strrtl.^ Coie's Fclbam, i. 93. 

' Pari. Uist. xi. 1360 : and tee the protest of the dlaaentient Lords on 
n motion to remove Walpole, ' Because we are convinced that a sole, or 
even a &tst Miiiiikter is nii officer unknown to the law of Britain, incon- 
sistent with the constitution of thtb country, and destructive of libei-iy in 
any Government. 

' Coxe, M*moiri uf H. Felbam, i. 869, 
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not strong in numbers or Parliamentary influence, but 
connected together by a iletenni nation to ixseist Royal 
inHuence, and claiming tliat if they were to serve the King 
at all they must come into office as a party with a lea<ler 
of their own nomination. Cabinet and party Government 
appear with some distinctness of outline in the theoiy, 
though not fully in the practice, of the Rockingham 
WhigH. Tlie King resented and disputed the iusiateuce 
by a party on its right to nominate its leader as Prime 
Minister', and politicians were not yet prepareil U) admit 
that such a pereonage was necesaary for the working of 
Ciovernnicnt. 

In 178J the Duke of Graft-on, when asked to join Lord A Prime 
Shelbume's Ministry, told .Shelbume that he would not no"re«». 
consiiler him as Prime Minister*, but only as holding the ni»ed ns 
principal office in tlie Cabinet. In the Coalition Ministry 
which succeeded SheUuirne, the Duke of Portland was 
placed at the Trcft.snr)', while Fox and North shared the 
practical conti-ol of affairs. A similar arnmgement was 
proposed in 1 8o;:j by Addington to Pitt, the proposal being 
conveyed by Dundas. Addington thought it possible that 
he and Pitt might be Secretarie,s of State, with a First Lord 
of the Treasury of no political importance, and that there 
should be no Prime Minister. But Pitt had l)een for seven- till Pitt's 
teen years a Prime Minister in the modem sense of the *" 
wopI, possessing the full contidence of the King, and 
working with a < 'abinct in which his supremacy was un- 
doulitetl. He told Dundas that it was ' an absolute necessity 
in the conduct of the affairs of this country that there 
should l>e an avowed and real Minister possessing the chief 
weight in the Council and the principal place in the conti- 
dence of the King. That power must rest in the person 
generally called First Minister''.' 

It may be said then that before 1X32 it was essential to CondiUom 
the position of a Prime Mini-ster, firstly, that he should hold Ji,ic^i',ip 
the 'principal place in the confidence of the King,' and next, t'cfore 



iSaa. 



■ Stipylton, Cunning and liis Times, 003, 208. Grafton Mcmoin, 355. 
* Fitzmntiricc, Life of Slielburn«. iii. 343. Grafton Memoin, 361. 
' Stanhope, Life of Pitt, iv. 34. 
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and following from it, that he should possess ' the chief 
weight in the Council.' The second of these requirements 
followed upon tlie first, becttuse unless the Prime Minister 
posRe(»ed the King's full confidence he might be fettered in 
the choice of his colleagues, or they might enilmrrass his 
action by dissent or intrigue. A King such as George III 
might even use his Parliamentary influence to overthrow 
a Minister and a Cabinet loyal to one another but unaccept- 
able to himself. 

Two change.^ had come over the working of Cabinet 
Government in the latter part of the eighteenth century, 
Itoth tending to define and strengthen the position of the 
First Minister of the Crown. Cabinets hail become smaller 
and limited to their efficient members. The confidential 
Cabinet a.s distinct from the outer circle disappears. Cabinet 
and responsible office go together. Loughliorough's claim to 
sit at Cabinet meetings when he had ceased to k>e Chancellor 
was twenty years out of dat«, though it is a usefid event to 
the historian for the purposes of definition. The llocking- 
ham Cabinet of 1782 consisted of eleven pei-sons, and Fox 
thought it wa.s too large. Pitt's Cabinet in 17K4 consisted 
of seven persons only. Responsibility was thus concen- 
trated, and was concentrated in the immediate and 
confidential friends of the Prime Minister, 
consisting At the sanve time the Cabinet had become more closely 
ofdepai-t- connected with the administration of the departments of 
menta, Government, not merely by the disappearance of the Arch- 
bishop, the Lord Charalierlain, and the Master of the Horse 
from among ite nimiber, but fi-om the altered pasition of 
the Secretaries of State. Tliey were no longer the mere 
channels of commnnication l»etween the King in Council 
and the outside world. After lyHx they Ijecome responsible, 
respectively, for Home ancl Foreign Aflaira. 

We may note the clo.sor connexion of the Cabinet wdth 
administrative duties if we follow the composition of 
Cabinets from Pitt's first ministry to his last. 

In 17H4 the Cabinet consisted of seven persona, the 
Chancellor, Lortl President, and Lord Privy Seal, the First 
Lords of the Treasury- and Admiralty, and the two Secre- 
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tariea of State. In the Cabinet of 1805 we find in addition 
to these a thinl Secretary of State for War and the 
Colonies, the Master of the Oninance, the President of the 
Board of Control, Trade and the Post Office were repre- 
sented by a single Minister, and tlie Chancellor of the 
Duchy of Lancaster concludes the list. 

The size of Cabinets has grown with the requirements of atrcngth- 
Scotland, Ireland. Local GovemTnent, Education, Agricul- p"'j(j„^ ^^ 
ture to l:>e represented therein, But tliis does not weaken Premier, 
the position of the Prime Mimsfcer. His colleagues are for 
the moat part engrossctl in the work of laborious offices ; 
they have neither the leisure nor the inclination for the 
sort of jwlitical intrigue wliich was often fatal to the 
Ministries of George II and George III. Nor do they any 
longer claim, as Shetbume's colleagues claimed in 1783, that 
the Prime Minister should make no atldition to their number 
without the consent of the entire Cabinet '. 

But the extension of the franchise has done more than So do«a 
anything else to enhance the position of the Prime Minister. jio*n**f tjj^ 
He becomes more and more the direct choice of the franchiM. 
people. a.s the House of Commons has become more 
an<l more the reflection or the mouthpiece of popular 
opinion. It is obvious that when the result of 
a general election sends to the House of Commons 
a large majority of members bound by promises to 
their constituents to support the policy of some one 
individual stiitesman, the relations of such a man with 
the Crown, with bis colleagues, with the majority which 
supports him in the House of Commons, are very different 
to those of a Minister of the last century, who in the last 
resort could only appeal to nomination boroughs or close 
coqx>ratiriiis, or at the liest to county constituencies seldom 
stirred to a vivid interest in political affairs. 

But enough luus been said to indicate the gi-owth of the 
idea that a Prime Minister, though unknown to our consti- 
tutional law, is a necessary part of our constitutional 
conventions. We should now regard the actual relations 
of the Prime Minister to the Crown and to his colleagues. 
* Graftou U«moira, 359. 
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The Prime Minister and hie CMeaguea. 

A man becomes Prime Minister by kissing the King's 
hands and accepting the commission to form a Ministry. 
If one Prime Minister succeeds another without a change 
of Government, as in 1K94 and 1902, he is spared a process 
which is not unattended with laViour and disappointment*. 
In sucli a case Ministera do not vacate their offices, for 
these are not held of the Prime Minister, but they are 
presumed to be at his disposal, and he can ask his colleagues 
to retain them or not as he pleases. 

The Prime Minister is usually First Lord of the Ti-easury, 
with departmental duties which are merely nominal. If 
he is a Peer it may be possible, though it can htirdly 
be rcgartled as desirable, that he should undertake the 
duties of a department. Lord Salisbury's tenure of the 
Foreign Office illustrates this possibility. But the leader- 
ship of the House of Commons and the conduct of its 
business are ao important a factor in the well-being of 
a Goverament, that no Peer can be Prime Minister with 
Batisfaction to himself or advantage to the country unless 
he can find a man who is at once qualified to lead the 
House of Commons and able to work in perfect accord with 
him and under him. This is no easy matter. The power 
of the man who can say ' I will not be responsible for this 
or that to the House of Commons ' is tremendous in the 
counsels of a Government, and almost incompatible with 
8ulx)i"dination to a Premier in the other House, 

To spend eight lioui-s of every flay in the House of 
Uommons or its immediate ne!ghljourhoo<l ; to take an 
active and kading part in debate ; to be present and to 
speak on many public occasions, political or non-political ; 
to keep always in mind the general policy of the country, 
its relations with foreign poweni, imd the trend of colonial 
and domestic afiairs ; to recouunend the right men to the 
king for the service of Church and State, is enough work 
for one man. The general supervision of the departments 
of Government which was possible to Peel is not possible 

' MoJ-Iey, Life of QUdatooe, ii. 629. 



Sect. iii. | 3 



TEIE PRIME MINISTER 



121 



h 



to the Prime Minister of to-day. He can do no more 
than keep a watchful eye on those departments which 
are concerned with matters of current importance, and 
trust to the discretion and loyalty of his colleagues in 
other departments to take no important step without 
consulting him. 

The Prime Minister communicates the result of every 
Cabinet meeting to the King, and is the intermediary 
hetween the Cabinet and the Crown; but every minister 
who is head of a department is entitled to state his business 
directly to the King, The Prime Minister would not allow 
business peculiar to the department of one of his colleagues 
to lie fii"st submitted to himself, nor would he allow one 
Minister to interfere in the dejmrtment of anotlier. No 
loyal colleague would, in hia comnmnications with the 
Sovereign, discuss matters of novelty or importance which 
had not been previously discussed with the Prime Minister, 
or, if necessary, with the Cabinet eis a whole '. 

Mr. Gladstone criticized severely the arrangement by 
which Loi-d Pahnereton's dispatches were for a time sub- 
mitted to Queen Victoria by the Premier, Lord John 
Russell •. Lord Melbourne returned to the Austrian 
Amba.s.sador dispatches addressed to him as Prime Minister 
which should have l>een sent to Lord Palmerston as Foreign 
Secretary ^, and alleged as one reason for refusing office to 
Lord Brougham that when Chancellor he had interfered in 
the business of the Irish OfHce without communication 
either with the Prime Mini.ster, or the Home Secretarj' 
in whose province the matter lay*. 

' This seiitenoo miky t«om to ncii^ct qUnUficnlion iii vJow of the curre- 
spondence which pnssed between Qiit-en Victoria and Liord OruD^ille in 
1859 and in 1864. Palmerston and Riiascli were thought by the Quoen 
to be noting contrary in her vvishe-H and to the opinions of their cullengues, 
Hiid she coinmiinicati'd her nnxielicK to Granville, who was a member of 
the Caliinel. Iliu efTorta to reAsstirt* h«^r nmy b« regarded by Mme n» 
u dc^parturci r^-oni (he loyalty duo to his venerable leaders ; but the situutiou 
wivB a very difficult one. Fitzmaiirire, Life of Lord Granville, vol. i. 350, 459. 

' Qleanitigy of Past Years, i. 86, 87. He saya that the Premier'u 
critieiacns should have kR>cn uddreasod to his collengue, ' and the draft 
M it goes to the Sovereign tihould t'lpresi* their united view." 

' Uelbourue Papurs, 340. * Ibid. g6i, a6a. 
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It may be asked how the Prime Minister and the Cabinet 
are now enabled to keep in touch with the departments of 
Government wlien these desire to make administrative 
changes, or require legislation for the development of their 
work. We have seen how engrossing are the labours of 
the Prime Miniater. The Cabinet is made up of the chiefs 
of responsible offices the administration of which occupies 
most of their time and thoughts. The difficulty is partly 
met by the use of Committees of the Cabinet, If a depart- 
ment wants to take such action as is desciil>ed^action 
needing the considei-ation of the Cabinet as a whole — the 
representative of the department in the Cabinet can intro- 
duce the busincas und obtain the appointment of a Cabinet 
Conmiittee to consider the question and report, or decide 
upon it. The practical convenience of such a Committee is 
that persons who are not memViers of the Cabinet may be 
called to act upon it. If the department is represented in 
the Commons by a Minister who is not a member of the 
Cabinet, or if legal questions are involved needing the 
advice of the law officers, these men are available to serve 
on the Committee. By this means the Minister who is in 
charge of the business of the department in the House of 
Commons, if not a member of the Cabinet, has a full 
opportunity of expressing his views and of learning the 
inind of the Cabinet on the subject. The Prime Minister 
and the Cabinet obtain in a compendious form an account 
of the action contemplated, the reasons for and against 
it, and the irtaterials for a decision. 

This process to some extent supplies the lack of that 
constant supervision of the ilepartments which a Prime 
Minister of to-day can no longer exei-cise. 

It remains to be said that if a Minister were to take any 
important step without reference to his colleagues they 
might find it necessary to disavow his action, and under 
such circum.stancea he must resign. 

Tlie Committees appointed as I have described are very 
different from the inner conclave which sometimes grows 
up within a Cabinet. It is quite plain that among a group 
of nineteen or twenty persons there must be some who 
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enjoy the special cotifidence of the Prime Minietei", some not ewily 
whoui he would be disponed to consult in respect of special " °* *' 
lines of aduiiiuHtration, others in general questions of 
policy, party or iuii)erial. But this ninst deiMjnd j^'eatly 
on the quality of a Cabinet and on the idiosyncracy of 
the Prime Minister. Every Cabuiet niast contain men 
of very unequal merit who are placed iu tlie Cabinet for 
very various reaHona. Thei'e is a good deal of specialism 
in politics: one man may be exceptionally useful for party 
purposes in platfoiTO speaking throughout the country, 
another a powerful debater in the Commons, a thiitl a skilled 
adniiuistrator, n fourth an expert in the details of party 
management ; and there is usually a heritage of previous 
Cabinets, men who are there because it is difficult to leave 
them out. It must rest with the Prime Minister whether 
he will present his policy to the Cabinet as the outcome 
of his single l^rain, or whether he will take previous 
counsel with such of his colleagues as he considera capable 
of dealing with general questions of public interest. 

We may compare tlu'ee Ministries of modem times, inuhtra- 
exceptionally strong in the experience and ability of '""^ 
their members, Lord Alierdeen's Coalition Ministiy of 1^*59, 
Mr. Glad-stone's 3Iiiii.stry of 1868, and the Ministry foiincd 
by Lord Salisbury in 1895. There is little sign of an 
inner circle in the history of the first two, though Lord 
Aberdeen did not possess the commanding <jualities or 
strong will of Mr. Gladstone. But iu the Ministry of 1895 
the increased size of the Cabinet, the growth and pressure 
of departmental work, and perhaps the fact that the Prime 
Minister undertook the duties of a most exacting depart- 
ment, Beem to have created a tendency to allow serious 
business to be transacted by the MiniHte»"s specially con- 
cerned, and to settle matters of general impoitanee without 
a summons of the Cabinet fur |jurpoao8 of consultation '. 

It is evident that iu these respects the relations of Appoint- 
& Prime Minister to his colleagues must vaiy with indi- ^"9* 
vidual character and temperament, and to some extent 
with circumstances. More especially must this l« the case 
' Low, Governance of England, p. 169. 



124 



THE COUNCILS OF THE CROWN Chaji. II 



Oonsiilta- 
tion ex- 
ceptional. 




I Hii> duties 

to his 
colleagues. 



His power 

ol'dis- 

Dliassl. 



with appointments to office. Here the Prime Minister 
must obtain the formal approval of the King, but need 
consult no one '. Of such consviltation.s as may take place 
we obtain rare glimpses. That they take place sometimea 
we may fairly ansunie : that they should take place on 
a large scale or in a formal manner is mast unusual. The 
Duke of Arjiryll dcseribeK a curious departure from consti- 
tutional usage in this i-espect. 

When the Pahnei-ston Ministry of 1S55 was weakened, 
almost immediately after its formation, V)y the retirement 
of (jihulstone, Herbert, and Graham, the Prime Minister 
summoned his Cabinet and consulteil them a.s to the mode 
of filling the vacant places. As a result of this discussion 
Loi-d Jolui Russell was offered the Colonial Office, and 
other steps were taken : a little later Palmerston proposed 
to his Cabinet to add Lord Shaftesbury to their number, but 
the proposal wa.s not well received and was abandoned \ 

His colleagues look to the Prime Minister not merely for 
direction and f^idanee, but for help in any Parliamentary 
difficulty in which they may find themselves. Formerly 
these difficulties anwe chiefly from some misunderstanding 
between a Minister and the King. The coiTegpondence of 
Lord Grey and LonI Mellx>urne affoi-ds illustrations of the 
efibrta which these Premiers, were compelled to make in 
oixler to avert causes of offence between William IV and 
Loivl Durham, Lord John Rus.sell and Lord Palmei'ston, 
each in bin way n somewhat difficult colleague^. At the 
present time, and when the Prime Minister is nsnally a 
member of the House of Commons, .such help is usually 
afforded by intervention in debate. 

The Prime Minister is not only supreme, among Ms col- 
leagues, in the matter of appointment to offices, he is also 
entitled to demand of the King the di.smissal from office 
of persons with whom he cannot work in the business of 



' This was not the view of the Kockinghmn WhigH. Omfton Memoirs, 

3S9- 

' Duke of Argyll, Autobiography, i. 541, 543. 

' CorresjKiiidenco of William IV *nd Lord Orey, ii. aoi. Melbourne 
Pupors, 90I, a6i| 36a. 
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government. We are here met by the distinction between 
political and non-political offices. 

Commissions in the army and navy have been held 
without reference to political opinion ever since the dis- 
missal of General Conway in 1764. Members of the 
permanent Civil Service are by law incapacitated from 
sitting in Parliament, and by custom exempt from political 
changes. The appointments to oflScea of the Household, 
especially those held by ladies, were formerly regarded as 
open to question as regards their tenure. In the days of 
the tirst Rockingham Ministry frequent complaint was 
made by the Prime Minister of the hostility or lukewann 
support shown to the King's Ministers by memhei-s of tlie 
King's Household sitting in Parliament'. But for some Political 
time past it has been settled that 'great offices of the ^ij^jp^j' 
Court and situations in the Household held by Members offlwi. 
of Parliament should l>e included in the political arrange- 
ments made on a change of administration *.' As regards 
the Ladies of the Household, whose position gave rise 
to the well-known 'Bed-Chamber Question' in 1H39, the 
arrangement seems to be that ' the Mistress of the Robes/ 
who is only an attendant on great occasions, changes with 
the Ministry. ' The Ladies in Waiting who, by virtue of 
their office, enjoy much more of personal contact with the 
Sovereign, are appoiiit^^d and continue in their appoint- 
ments without regard to the political connexions of their 
husbands *•' 

The holders of important political offices who oppose, or Grounds 

L~ do not support, the Ministry in mattere which are not^jj^'j^ 

treated as open (juestions are liable to dismissal, not, as 
formerly, in proof of royal confidence, but as a matter of 
necessity in transacting the business of government. 
At the present day such questions could only arise where 
administrative policy or practice is concerned. A Minister 
who voted against his party in a division for which the 
Government Tellers were employed would, by convention, 



Rockingham Momoirt, i. 094, 999. HiniiteB of Melbourne Cabinet. 
' Hansard, 3rd Suriei, zlvii. :ooi. 
' Ql«d«toD«, Ql««ntng» of Past Years, i, 40. 
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bis resigiiatio 
soon as he had detennined on his course of action. 
Condi- Moreover, when it ia naid that tlie Prime Minister has the 

cUamiuai. power of dismissing^ his colleagues, no more is meant than 
this, that he can say to the King^, ' He or I must go.' We 
get a good illustration of this in the dismissal of Lord 
Chancellor Thurlow, in May, 1792. Thurlow had long been 
a false and froward colleague : at last he raised a sudden 
opposition to a Government measure in the House of Lords 
and nearly brought about its rejection. Pitt wrote to tell 
him that it was impossible for the King's service to be ' any 
longer carried on to advantage while your Lordship and 
myself both remain in our present situations,' and wrote in 
the same sense to the King. The King at once desii-ed 
Dundas, the Home Secrettiry, to wait on the Lord Chan- 
cellor, and inform him of Pitt's determination, nu<l further, 
that having to decide ' which of the two shall retire 
from my service,' and feeling the removal of Pitt to be 
impossible, he must call upon Thxirlow to give up the Gi'eat 
Seal '. 

In the case of Lord Pahnerstou in 1H51, the Prime 
Minister was well aware that Queen Victoria disapproved, 
as he did, of the communications made by Lord Palmerston 
to M. Walewski in London and to Lord Norman by in Paris 
expressing approval of the coup d'ihd of December, 1851. 
Lord Palmerston had made these important declarations of 
policy without consulting his colleagues in the Cabinet 
Lord John was therefore ' most reluctantly compelled to 
come to the conclusion that the conduct of Foreign AH'airs 
can no longer Ije left in your hands to the advantage of the 
country ' '. 

It may be said that the strength of a Prime Minister's 
position may be tested not only by his power of dismissing 
a colleague, but by his ability to witlistand the weakening 
of his Government by the retirement of important membera 
of the Cabinet. 

The strength of Pitt's Ministry was unaffected by the 

' StAnhope, Life of Pitt, ii. 148-50. 

' Walpolf, Life of Lord J. Rusaeli, iL 173. 
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dismissal of Thurlow, but that of Loitl John Russell did not Effect of 
long survive the dismissal of Palmerston. tioM. 

The resignation l>y Lord Althoi-p of the office of Chancel- 
lor of the Exchequer and of the leadership of the House of 
Commons in 1^534 Lrought about the retirement of Lord 
Grey, and though Lord Alfchorp resumed these duties under 
Lord Melbourne, yet when, within a few months, he suc- 
ceeded to a peerage the Ministry was so weakened that 
Lord ilelbourae could suggest no course satisfactory to the 
King, and Sir Robert Peel was sent for. 

Mr. Balfour's Cabinet survived, for more than two years, 
the retirement of five important memlierg, but it was bo far 
weakened that, except in the direction of Foreign Aftairs, 
little serious work, legislative or administrative, could be 
entered upon, 

On the other hand, Mr. Gladstone's Government of 1 880 
was little affected by the resignation in 1881 of Mr. Forster, 
who, &3 Irish Secretary, was responsible for the department 
the affairs of which excited most attention at the moment; 
norwaa Lord Salisbury's Government of 1886 shaken by 
the retirement of Lord Randolph Churchill, at that time 
the most prominent figure in the Conservative party. 
There seems to Ije no doubt, for reasons which I will 
mention later, that the vitality of Governments is stronger 
now than heretofore, and that a Prime Minister is more 
absolute, and more capable of dispensing with the service 
of distinguished colleagues, than was the case before the 
latest Acts for the extension of the franchise and redistribu- 
tion of seats. 

It is said, and truly, that the Prime Mini.9ter is unknown Prece- 
to the law ■ no salaiy is attached to the office, if office Prfnie** 
it can be called ; the term does not occur in any Act Minister. 
of Parliament, nor in the records of either House, In two 
formal documents only does he find place. Lord Beacons- 
field described himself in the Treaty of Berlin as Prime 
Minister of England; and on December 2, 1905, the King 
by sign-manual warrant gave to the Prime Minister place 
and precedence next after the Archbiahop of York. 
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The Reiutiona of the Cabinet to the C^'owti. 

The King's servants are entitled to his full confidence, 
and this means first, that he should not take advice from 
others, in matters of iState, unknown to them ; next, that he 
should not give public expression to opinions on matters of 
State without consulting them ; and lastly, that he should 
accept their advice when offered by them as a Cabinet, and 
support them while they remain his servants. 

The correspondence l>etween William IV and Lord Grey 
affords some useful illustrations of these propositions, 
for William IV, with excellent intentions, was impulsive 
and unversed in the rules and practice of constitutional 
Government. 

The Duke of Wellington addressed the Ring directly on 
the subject of the arming of political societies at a time 
when the excitement occasioned by the Reform Bill caused 
some anxiety as to the maintenance of ortler. The King 
replied, and the Cabinet, though assured that his corre- 
spondence with the Duke did not indicate any want 
of confidence in them, remonstrated through the Prime 
Minister. Lord Grey writes that ' it might produce incon- 
venience if His Majesty were to express opinions to any 
but his confidential servants in mattei-s which may come 
under their consideration \' The King promised that in 
future he would merely acknowledge such communications. 

Again, on the occasion of Sir C. Grey lieing sworn of the 
Privy Council as a member of the Canadian Commission, 
William IV made a short speech in which he referretl^ un- 
mistakably and in terms of severity, to advice received 
from the Colonial Secretary. The Cabinet remonstrated 
with the King for having done that which might ' have 
the effect of hereafter restraining the freedom of that 
advice which it is the duty of every one of your Majesty's 
confidential servants to offer to your Majesty without 
reserve.' 

The third proposition is not so easy to illustrate, A 
Sovereign of this country either accepts the advice of his 

■ Correap. of Wilt. FV and Lord Grejr, i. 413-04. 
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Ministers in any matter to which they attach importance, or 
must dlsmisa them. But there are many ways in which the 
influence of the Crown may be used to assist the Ministry 
of the day. In domestic affairs we know how important 
was the effect on the passing of the ftrst Refonn Bill of the 
communications addressed by William IV to the opponents 
of the Bill in the House of Lords ; and the efforts of 
Queen Victoria largely contributed to bring about a settle- 
ment of the threatened dispute between the two Houses 
in the case of the Dis&stablishment of the Ii-ish Chui"ch ^ 
In Foreign Affairs the international courtesies of King 
Edward VII lend valuable aid to the pacific poHcy of the 
Foreign Office. 

The Cabinet, on the other hand, arc lx)und, as is each Duties of 
individual member, to inform the King on all important 2^^'"°' ** 
measures of the Executive. William IV expressed surprise 
and displeasure when he supposed that his Ministers had 
introduced, without his knowledge, a Bill for abolishing 
capital punishment in certain cases. He was assured that 
the measure in question was a private member's Bill, and 
that certain members of tlie Government had supportetl it, 
as they were entitled to do in the legitimiite exercise of 
their private judgment. 

Tlie necessity for giving this information to the Sovereign FulUnfor- 
is well illustmted t*y the circumstances which brought aljout a"J^*°f **" 
Loitl Palmerston'a retirement in 1H51, and the memorandum go'ern- 
comniunicated to him by Queen Victoria through the Prime 
Minister as to the duty of the Secretary of State for Foreign 
Affairs K It was in these words :— 

'The Queen requires, first, that Lord Palmerston will distinctly 
state what he pniposes in a given case, in order that the Queen 
may know as distinctly to what she is giving her tx)yal sauctiun. 
Secondly, having once given her sanction to a measure, that it 
be not arbitrarily altered or modified by the Minister, Such an 
act she must consider ua failing in sincerity towards the Crown, 
and justly to be visited by the exercise of ber constitutional 
right of dismissing that Minister. She eipects to be kept 

' Life of Ari'liLiishop Tait, ii. 34, and iK-e supra, pp. 43, 44. 
* Ilnnurd, 3rd Scrios, oxix. 90. 
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informed of what passes between him and the foreign ministers, 
before important decisions are taken, basod upon that inter- 
course ; to receive the foreign dispatches in good time, and to 
have the drafts for her approval sent to her in sufficient time to 
make herself acquainted with their contents before they must 
be sent off.' 

BrieEy, one may say that the King is entitled to be 
informed of all important executive or legislative measures 
which have so far ripened towards action as to have come 
before the Cabinet for discussion, 
and Suggested changes in administration may begin in so 

clianges vague and tentative a manner that it is hard to say at what 
BtratioD. point communication with the King Ix-comes imperative. It 
is clear that the negotiations which Addington conducted 
with Pitt in 1804 went further than George III considered 
to be ju.>itifiable, and it would certainly aecm right that 
when the confidential servants of the Ci-own contemplate 
a change in the character of the administration, the 
•Sovereign should have early knowledge of the matter. 
Queen Victoria w^as offended, not without reasoUj wheuj in 
1886, Lord Randolph Churchill communicated his resigna- 
tion to the Times liefore it was made known to her ^ 

§ 4. The Relations of the Cabinet and tite Houae of Co7>i'nioiu. 
CLaAges It remains to consider the relations of the Cabinet with 
tiom**" ^^^'^ House of Commons. Here we must be careful hat we 
apply a theory of the constitution which really corresponded 
with practice for about fifty years of the middle nineteenth 
century to periods before the first Ecfonn Bill, and since 
the last extension of the franchise, when, although the 
theory is true, it is true in a very different sense. 

Without a majority in the House of Commons it is plain 
that the Cabinet cannot carry the legislation or obtain the 
supplies which it requires. But in order to detemrine the 
relations of the Cabinet to the Commons it is necessary to 
consider how that majority comejj into existence and ia 
kept together. 

' Life ut Lord lUuduIpL Cburohill, vol. ii. p. 955. 
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In applying our theory to the practice of the eighteenth How 
and early nineteenth centuries, we must not allow oui-selvcs ^t^""^*' 
to suppose that constituencies were always eager, well-ineigh- 
informed, and uncorrupt, that the House of Commons was oeutury. 
always really representative of such constituencies, that 
parties were always well defined, and that the Crown always 
loyally accepted the decision of the people and of Parliament 
aa to the party which should govera and the men who should 
guide. Throughout the greater part of the eighteenth cen- 
tury these condition.s were inadequately fulfilled. The public Apathy oi 
waa often apathetic on political queatioas: the House of '*'*"''''*^' 
Conuiions was not representative of public opinion : nomina- 
tion boroughs and constituencies subject to influence of 
one sort or another gave a large control over the representa- 
tion of the House to great landowners, to the Cnjwn, or the 
Goveniment of the day. Thus it vvjis that, in the absence Corrup- 
of political interests and of party divisions based on such ^"^"J^rs. 
interests, an atiroit Parliamentary manager might keep a 
majority together, although, like Walpole, he ha<l fallen 
under the conlial dislike of the people, or, like Newcastle, 
had never attracteil their attention. For the same reasons 
it was possible for George HI, %vho busied himself in matters 
of patronage and corruption, to make, keep, or destroy 
a majority for any Ministry. 

To enforce joint responsibility upon a bo«ly of Ministers 
it is necessary either that the Ministers themselves should be 
effectively agreed on certain lines of policy, and loyal to 
one another, or that they should represent a party strong 
enough in the country to enforce its policy ujton ita 
nominees. No King who aimed at personal influence Influence 
woulrl desire that his Ministers should represent a compact ° '"^' 
lx>dy of opinion, adverse perhaps to his own. George III, 
who not only desired to rule, but saw how the apathy of 
the country and the self-interest of public men made it 
possible for him to enjoy the reality of power, used every 
opportunity to break up parties and prevent the formation 
of strong Ministries. His suocesaors wcro not so per* 
tinacious or so astute, but the fact remained that, as the 
electorate was cooiitituted befoio 183a almost any Ministry 
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which enjoyed the support of the Crown could command 
HUch a majority as would enable it to hold office. The great 
displays of public opinion at general elections, in 1784, in 
1807, and in 1831, all served to confirm in office an existing 
Ministry. The ultimate legal sanction which the House of 
Commons can bring to Itear on a Ministry of which it 
disapproves, the refusal to pass the Mutiny Act or grant 
supplies, has never in fact been applied. The only Ministers 
before the Reform Act of 1832 who resigned in consequence 
of defe-ats in the House of Coniiuons were Sir Robert 
Walpole in 1741, Lord Slielburue in 1783, and the Duke of 
Wellington in 1830. 

We may look at this relation of Cabinet to Commons as 
it existed before 1832, and again before and since 1885. It 
should be borne in mind that duiiiag the firat of these three 
periods, and indeed lor rather longerj it was not expected of 
fttusci of a MiuiHtry that they should do more than administer. The 
ilefeat which dro\e W'alpole fixHU power took place in a 
committee of the House sitting to hear an election petition. 
Shelbume M'as l>eaten on a vote of approval of the Peace 
of Vei'sailles. There i.s no instance before 1830 of a Ministry 
retiring because it was beaten on a question of legislation ', 
or even of taxation. So late as 1841 Macaulay maintained 
in the House of Commons, speaking as a Cabinet Minister, 
that a Government was not Ixiund to resign because it 'could 
not carry legislative changes, except in particular cases, 
where they were convinced that without such and such 
a law, they could not carry on the public service.' Legis- 
lation which Miuistei's might need for administrative pur- 
poses was the only sort of legislation about which, in the 
opinion of ttie Melbourne Cabinet, a Government need feel 
sensitive. 

But, generally speaking, one may say tliat from 1833 to 
1867 a defeat in the House of Commons on what the 

' Cliatham was defeated on tho Ways and Means of the year and on 
Uie proposed laud tax, and Pitt on I'omiuorc-iol pollcjf with Ireland, 
Parliumentar)' refurni, and iinLioiial defence ; these defeate were not 
treated as grounds for resignation. Maseey, i. 307. Stanhope, Life of 
Pitt, i. B54, 373, 375, aSS. Todd (Pari. Government in England, i. 953 et 
»>i<l.) tabulates the cauis«e of the fall of miniBtries ttinco 178a, 
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Cabinet may have chosen to consider a vital issue was the 
ordinary mo«le of terminating the existence of a Ministry. 
Since li^6y there have been nine changes of Ministry: on Sinro 
four of these occasions Ministers have resigned because ' '" 
they were defeated in the House of Commons, on four 
because the venlict of the constituencies at a general 
election had l>een given decidedly against them. It was 
made a matter of reproach to Lord Salisbury's Ministry 
in 1892 that, being in an apparent minority of forty on 
the result of a general election, they did not resign at once, 
but awaited an adverse vote in the House of Commons. 
The circumstances under which ifr. Balfour's Ministry The 
rotii-ed in 1905 are too peculiar to be likely to form a^I^c^g'*'^ 
precedent A Cabinet weakened by the i-etirement of live 
impoi*tant members, warned l>y the rasult of frequent by- 
elections that it had lost the confidence of the country, 
conscious of divisions of opinion among its supporters on 
a serious question of economical policy, retained a majority 
of seventy to eighty, which enabled it to live through the 
Sessions of 1904 and 1905. During the recess Mr. Ealfour 
rasigned, mainly on the ground that he had no legislative 
programme to lay before Parliament in the ensuing Session. 
His opponents accepted office without hesitation, formed 
a Ministry, and dissolved Parliament. The results of the 
general election which ensued indicate that a Government 
which is conscious of failing popularity does better to 
accept defeat in the House of Commons, or to appeal to 
the country on its own account, than to follow the course 
adopted in 1905. 

The conditions under which Mr. Balfour's Government Cluinged 
retained office during the yeai-s 1903, 1904, 1905 mise auc^^jn""* 
interesting question as to the present relations of the *"'* 
Cabinet to the Commons. It is true, I think, to say that 
in the last 100 yeare the power which determines the 
existence and extinction of Cabinets has shifted, first from 
the Crown to the Commons, and then from the Commons 
to the electorate. But it is no longer true that the House 
of Commons is always a close reflection of the opinion 
of the country, or that it responds to changes of public 
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Opinion as they may occur during the existence of a 
Parliament. 

The causes of these changes are various. Before 183a 
tlie Crown and its servants could exercise considerable 
influence on the composition and conduct of the House of 
Commons. The Reform Act of 1832 was an attempt to 
make the House at once indepemlent and representative, 
to distribute political power in correspondence with the 
conditions of the time, and to give representation to the 
great centres of industry as well as to the smaller boroughs 
and rural counties. Holding to the principle that repre- 
sentation should bo local, and the voter a pei-son of sub- 
stance, tlie framera of the Bill made the House a fair 
representation of the middle classea The result aa it 
worked out between 1832 and 1886 was to give to the 
House a greater share of political power than it possessed 
l>efore that date, or possesses now. 

The present conditions are attributable not so much to 
the extension of the franchise as to the distribution of 
political power by the creation of single-member con- 
stituencies, and to the development of party organisaition. 
Before the legislation of 1885 the constituencies for the 
most part returned two members, political organization 
was not fully developed, and there was greater opportunity 
for the representation of variety of opinion, The creation 
of the single-member constituency under existing political 
conditions has gone far to destroy the local character of 
our representative system, and the independence of the 
individual member. 

When a constituency returned two members the elector 
had the choice of varieties of opinion even among mem- 
liers of the same party : under the present syat*m, and 
with the increased strength of political organization, a 
candidate offers himself, not so much on his own meritii, 
a.s because ho is the nominee of the political a.ssociation or 
caucus which professes to represent his party, and Ijecause 
he undertakes to support a given programme and the 
leaders of the party. 

The reault is that an important division in the House 
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of Commons, before 183a, represented very often theofp«rty 
personal views of those who owned or controlled constitu- ^1^°'"' 
encies, since 1886 it represents the directions of external 
party organization, Between those dates a member enjoyed 
a greater freedom of judgment in the exercise of his vote, 
and hoped to justify his action to his constituency. 

Modern rules of procedure give to the Government of of pro- 
the day a large control over the time of the House for the ^"J? 
purposes of its own business, while the introduction of the 
closure leaves the time for discussion of a Government 
measure very largely in the hands of the Government. Yet 
another element in the situation is that a slight but widely 
diffused change of political sentiment may, acting on the 
numerous constituencies of the present day, change the cha^ 
racter of the House of Commons,and gi ve to one of two parties In in- 
a majority large beyond all proportion to the numerical Mwer"of 
majority of votes cast for them throughout the country. Cabinet. 

The consequence of these various features of our political 
life at the present time is to make the House of Commons 
dependent on the Cabinet rather than the Cabinet on the 
Commons, The threat of a dissolution suggesta to the 
supporters of a Ministry the certainty of expense and the 
possibility of defeat, and this possibility may assume a more 
formidable aspect if by-elections have resulted unfavour- 
ably to the Government. Such a threat, issuing from the 
Prime Minister as representing the collective wisdom of the 
Cabinet, may secure the continued loyalty of a majority in 
the House of Commons long after the composition of the 
House has ceased to correspond with the political opinion 
of the country. A member may have ceased to be in 
sympathy with the leadei-s of his party, but he may also 
feel that small as will Jte his chances of re-election in any 
event, they would disappear altogether if he broke the 
lx)nd9 of party allegiance. In truth the Redistribution of 
1885 has done much to destroy the independence of the 
membei-8 of the House of Commons. The power and in- 
fluence which it has lost has gone partly to the Cabinet, 
partly to the constituencies, or rather in many ca-ses, to the 
organizations by which the constituencies are worked. 



180 



THE CX^TTNCILS OF THE CROWN Chap n 



§ 5. The Imperi-al Defeiice Committee. 
Tlie Imperial Dofeiice Committee will be dealt with 
under the head of the Armed Foi^ces of the Crown, but it 
should be mentioned here. It is not a Council of the 
Crown; it in not a Committee of the Cabinet; it has no 
executive power. The Prime Minister is always a memljer, 
and ' it practically never meets without having the 
assistance of the SL^cretary of State for War, the Firat 
Lord of the Admiralty, the head of the Army General 
Staff', the head of the Army Intel! igence Department, the 
First Sea Lord, and the head of the Naval Intelligence 
Department '.' Other persons may be summoned if the 
business under discussion needs their advice, as, for instance, 
the Foreign, Colonial or Indian Secretaries, the Chancellor 
of the Exchequer, or representatives of the self-governing 
Colonies ^. Records are kept of the proceedings of this 
Committee, and for this purpose it possesses a permanent 
Secretary ; these features at once distinguish it from the 
Cabinet. It exists for the purpose of framing and record- 
ing the best advice obtainable on questions of Imperial 
Defence for the benefit of the Departments concerned. 
The relations of this Committee to the Cabinet have some- 
times lieen misunderstood, as also ita powers and duties, 
and for this reason I mention it here. Incidentally ita 
existence adds to the many labours of the Prime Minister, 
who habitually takes the chair at its meetings. 
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Section IV 
Thb House of Lords and the Prtvy Council as 
Councillors of the Crown 
§ 1. The HovM of Lonh. 
The House of Lords is still, in theory, a Council of the 
Crown, The peers have never been summoned in this 
capacity since i688, but their historical rights are pre- 
served in two ways. 

The writ of summons addressed to the temporal and 

' Hansard, 4th Series, vol. cxxxiz. p. 619. 

' Speeches of Mr. Balfour on August a, 1904 and May tt, 1905. Pari. 
Debates, 4th Series, vol. esxxix. p. 68, vul. cxivi. p. 6a. 
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spiritual peers is a call 'to treat and give council'; the 
judg&s and law officers are summoneil to attend them ; 
whereas the Commons, before the Ballot Act reduced the 
writ to a iorm, were summoned to ' do and consent to such 
things, as by the said Common Council . . . shall happen 
to lie ordained '.' 

It is the privilege of each individual peer to have 
audience of the Sovereign- Such a right was freely exer- 
cised in the eighteenth century, when parties were less 
coherent, members of Cabinets lesH loyal to one another, 
and the King more ready to listen to advice given to him 
by others than his responsible Ministers. At the present 
day a peer would hesitate to offer counsel to the Cix)wn 
on any matter which fell within the province of the 
Ministry of the day. Nevertheless, the King has a right 
to demand, ami any peer, whether of the United Kingdom, 
of Scotland or of Ireland, has a right to offer counsel on 
matters which are of importance to the public welfare '. 
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§ 2. The Privy Oouncil. 

The Privy Council, as such, has ceased to he a Council of 
the Crown. It meets for the purpose of making Orders, 
issuing Proclamations, or attending at formal acts uf State, 
such as the admission of a Minister to his office or the ren- 
dering of homage by a Bishop for the temporalities of his 
see. The Cabinet has acquired the place which the Council 
once held aa the adviser of the Crown. 

Some part of its earlier duties in this respect survive in 
the Committees of the Privy Council. At present there 
are, lieaides the Judicial Committee, three Standing Com- 
mittees of the Council, but only one of these, the Committee 
for business relating to the Channel Islands, represents the 
old Standing Committees appointed by the King in Council 
at the commencement or in the course of his reign '. The 

^^ ' VoL i. pp. 55, 58. 

W^^ ' The right is to go singly, and the application for such an audieneo 

1^^ is made through an officer of the household, not through the Secretary of 

I State. Diary of Lord Colch«Hter, iii. 604. 

I * The Committee for Trade and Plantations rests on an Order in Coun- 

% cil of August 93, 1786. See port, p. 198. 
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Judicial Committee is a statutory Court of Final Appeal 
from all parts of the Kiug's Doniiniona outside the United 
Kingdom'. The two Committees which are constituted 
respectively for the Universities of Oxford and Cambridge' 
and for the Scotch Universitiea ' are also the creations of 
Statute. 

But the fonn of advice and counsel is maintained. The 
judicial Committee of the Privy Council when it gives 
judgment ' humbly advises His Majesty ' that an appeal 
should be allowed or dismissed, or a judgment varied. 

A Committee for Trade and Plantations used till recent 
times to atlvise other departments of Government on matters 
affecting commerce or colonial relations: and Committees 
of the Privy Council are appointed fi-om time to time for 
various pui-poses of inquiry. 

Tlie main buaine-ss of the Privy Council must therefore 
be dealt with in the next chapter, for it is important to 
distinguish the duty of settling policy and advising action 
accordingly, from the duty of actual administration in 
the various departments of State. 

But since the advisers of the Crown are neces-sarily 
Privy Councillors, it would l»e well here to speak of the 
mode of appointment and dismissal of a Privy Councillor, 
and of any special matters appertaining to his tttatua. 

The Privy Councillor is nominated by the King; he takes 
the oath of office and the oath of allegiance and kisses the 
King's hand at a meeting of the Council. 

The oath of office is as follows : — 

You shall swear to be a true and faithful Servant unto the 
King's Majesty, as one of His Majesty's Privy Council. You 
shall not know or understand of any manner of thing to be 
attempted, done, or spoken against His Majesty's Person, 
Honour, Crown, or Dignity Royal ; but you shall lett and 
withstand the same to the uttermost of your Power, and either 
cause it to be revealed to His Majesty Himself, or to such of 
His Privy Council as shall advertise His Majesty of the same. 
You shall, in all things to be moved, treated and debated in 

48, «. 46. 



3 ft 4 Will. IV, 0. 41. 

" Sa * 53 Vict. 



■ 40^41 Vict. 
55. *• 9. 
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Council, faithfully and truly declare your Mind and Opinion 
according to your Heart and Conscience ; and sball keep secret 
all Matters committed and revealed unto you or that shall be 
treated of secretly in Council. And if any of the said Treaties 
or Councils shall touch any of the Counsellors, you sltall not 
reveal it unto Iiim, but shall keep the same until such time as, 
by the Consent of His Majesty, or of the Council, Publication 
sliall bo made thereof. You sljall to your uttermost bear faith 
and allegiance unto the King's Majesty : and shall assist and 
defend all jurisdictions, pre-eminences and authorities granted 
unto His Majesty and annexed to the Crown by Acts of Parlia- 
ment or otherwise, against all Foreign Princes, Persons, 
Prelates, States or Potentates. And generally in all things 
you shall do as a faithful and true Servant ought to do to His 
Majesty. So help you God and the Holy Contents of this 
Book. 

An affinuation may now l>e substituted for the oath \ 
No formality beyond this is required for the appoint- Hnw dis- 
ment of a Privy Councillor, and none for his dismissal ; it '""^ 
is enough for this purpose that the King should send for 
the Council l>ook and strike his name off the li.st of the 
Privy CounciK The demise of the Crown formerly dissolved 
the whole Council in six months fn^m the date of the 
demise, unless the new Sovereign should re-appoint the 
Council of his predecessoi-s. The Demise of the Cro%vn 
Act * provides that the death of the Sovereign does not 
affect the tenure of office held under the Crown. 

Tlie raembera composing the Privy Council may l>e said Composi- 
to fall into thi-ee groups. Meiubere of the Cabinet must council. ' 
necessarily l)e made members of the Privy Council aa the 
confidential advisers of the Ci-own. Beyond these there 
are great offices which, though unconnected with politics, 
are usually associated with a place on the Council Board. 
Beyond these again is a group of pei-sons eminent in 
political life or in the service of the Crown, upon whom 
the rank of Privy Councillor is confen-ed as a compli- 
mentary distinction ''. 

' 51 & Sa Vict. c. 46. • 1 Ed. I, u. 5. 

• A king's Ron is a Privy Councillor liy birlh, during lii» father's life- 
time, and doea not need to be sworn. Greville Memoira, iT. 874. 
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Alienage. Until 1870 an alien bom could not become a member of 
Parliament or of the Privy Council though naturalized. 
This disqualification waa impased by the Act of Settlement, 
and difficulties in removing it, even by Statute, were added 
by I Geo. I, e. 4. TIius in order that naturalization might 
confer political rights in an individual case, it was 
necessary to repeal that Act for the purposes of that case, 
before a bill could be brought in to remove the statutory 
diHability created by the Act of Settlement. The Naturali- 
zation Act of 1870 confei-s upon naturalized persons the 
full political rights of a British aubject, and the distinction 
between citizens by birth and naturalization is abolished 
so far as political rights are concerned. 

The members of the Privy Council, like the judges of 
the High Court of Justice, are in the Commission of the 
Peace for every county. The right of the Privy Council, 
or of a Committee of the Council, or of individual mem- 
Iwrs, to commit persons to prison seems to have been 
practically settled by this an-angement, and is limited by 
the security which the Habeas Corpus Acts supply, that 
a prisoner shall not be detained without the opportunity 
of speedy trial, liail or discharge. Thus the <iue.stion.s, 
which once were of interest', concerning the right of 
a Privy Councillor or of the collective Council to commit 
to prison are answei-ed, and need no further discussion 
here. 



The right 
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' In the Seven Bishops' caso inucli nrguiiient was expended on the 
tfgality of commitment by th« lurds of the Cimiicil, bc<»use it was not 
a]lt>gei] in the WBrratit lliat the (■ommitment was by the Privy Council, 
hut f.n)y by c<irtain lords. The right of llie iioUnctive Council to commit 
fnr misdemeanour seems to have Itecn aihnitted, and, equally, Ihat an 
inilividuiil councillor could not so commit, la St. Trials, 183. 




I HAVE traced the histoiy of the Councils of the Crown 
to their iHHUe in the Cal)inet of the present day, dependent 
for its existence upon the continued support of Parliament 
and the electorate. 

But the Cabinet ia not the executive in the sense in Tlie 
which the Privy Council was the executive. The Cabinet „^t j^e 
shapes policy and settles what shall he done in important exeoutiTo, 
nmtters, and it consinte mainly of the headn of great 
departments of government, but it ia not therefore the 
executive. 

The King in Council gives ordem that certain tliiiiga 
shall be done ; but the Cabinet gives no ordere ; it settles 
that oi'ders shall be given, or — if the personal intervention 
of the Crown is neceasary — that the King shall lie advised 
to act in a ceitain manner. When we have learned all 
that can be learned about the Cabinet, we have only 
ascertained, as it seems to me, wivat is the nature of that 
body which, while Parliament and the countiy support it, 
decides with an in-eeistible force of decision what action 
shall be taken, what ordei-s shall l>e given. The Cabinet 
advises the King that war be declared with a foreign but the 
power, the Foreign Secretary in the name of the King ^^^J^ 
recalls our representative at tlie Court of that power, the »n the 
King in Council proclaims the declaration of war. The 
Cabinet decides that ships or troops shall be sent here or 
there; the First Lord of the Admiralty or the Secretary 
of State for War given the nece.ss<vry orders. The Cabinet 
decides that the King shall be advised to dissolve Parliament, 
the King in Council proclaims the dissolution of Parlia- 
ment and the summons of a new one, the Chancellor issues 
the writs which bid the peers to attend and the conati- 
tuenciea to elect representatives. 
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The Cabinet is the motive power in our executive. The 
decisions of the Cabinet and tlie advice thereupon ten- 
dered to the Crow^n bring into action the departments of 
government concerned. Of theae and of the Ministers who 
supervise them we must now treat. 

Section I 

The Growth of Depabtments of Governmbkt 

^ 1. The 0_ffices of the Household. 

The Ministers of the Ciown represent a more universal 
requirement of I'oyalty than do the Councils of the Ci-own. 
The principle that some form of representative consent ia 
needed to alter the law of the land, and that the King 
should act with and through a group of advisers, is a 
feature common to our own and some other western con- 
stitutions : but every King must liave Ministers to maintain 
the dignity of his household, to assist in the transaction 
of his business. 

Official life may be .said to begin with tJie King's house- 
hold. The chamberlain, the steward, the horsthegn or 
marshal, and the cupbearer or butler, are the necessary 
miniatere of the Teutonic court ' in England and on the 
continent : and the Norman King had his Lord High 
Steward, his Lord Great Chamlj^erlain, his Constable and 
his Marshal^. 

On these it is nut necessary to dwell, nor to trace their 
history down to the present time. Shortly it may be said 
that these great offices l>ecame hereditaiy and honorary ^, 
and then were duplicated in order that their work might 
be done. The Lord Great Chamterlain survives, as does 
the Ear! Mai-shai, the head of the Herald's College. The 
Loixi Great Chamberlain has the charge of the King's 
Palace at Westminster, and retains authority over the 
buildings of both Houses of Parliament when the Houses 
are not sitting*. Both officers discharge certain honorary 
duties at a coronation. 

> Stubbs, Oust. HM. i. 343. ' Ibid, 354. * Ibid. i. 345. 

' SoQ Journal or 8pi-aker Dcniaon, p. 315, and Report oa the Presenctt 
of tbti Uorcrcigu in Furliumvut, 1901. 



A Lord High Steward is appointed for the purpose of 
presiding at the trial of a peer for treason or felony, and 
also for the ceremonial of a coronation ; the Lord High 
Constable is brought into existence for the coronation only. 

But there is a Lord Steward, as also a Lord Chamberlain Tli.> 
and a Master of the Horse ; they have functions in the ™J|^'j,°id 
King's household at the present day. and the Lortl Cham- 
berlain is also a censor of plays, and of theatrical luauage- 
ment. These were, as we have seen, Cabinet offices in the 
last century, Ijefore 1782, and they are still political offices 
iu so far b& they change hands, with other places in the 
household, on a change of government ^ Two offices, those 
of Treasurer and Controller of the Household, are usually 
held by two members of the House of Commons who, 
together with the Junior Lords of the Treasury, act as 
Whips for the Covernment of the day. 

The Chamljerlain, however, needs a fuller notice. This Tin- 
officer was originally responsible for the administration of ^'j^'"'"^'^' 
the royal household. His office was therefore one of 
financial importance. Of this indications are aflbrded iu 
the fact that in Saxon times the words hordere or tfieaau' 
rai'ius were synonyms for the Chamberlain " ; in the fact 
that some portions of the Norman King's revenues were 
not paid into the Exchequer but in camera regis ^ ; in the 
frequent and elaltorate ordinances for the regulation of the 
royal household ; in the constant demand of the mediaeval import- 
Parliaments that 'the King should live of his own,' that *g'^®j''^* 
the CliauiWrlain among other officers of State should be 
nominated iu Parliament. 

So when the office liecamo hereditary and titular there 



' Theae offioea are : — 

Thu Lord Steward of the Huuae- 

hold. 
The Lord Chnmberlnin. 
Tlie Yice-Cliambcrlain. 
The Matter of the Uorao. 
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Kemhle, Siixona in England, ii. c. 3. 

lloport ou Publiu laooiae nud £i{ioadilure, 1869, p. 341. 
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was need of a real miniMter to do its work : this was 
the King's Chamberlain, represented at the Exchequer 
by two canierarii. The duties of these Chamberlains 
of the Exchequer Ijecame merely formal after the reign 
of Henry VII, but the King's Chamberlain retained his 
importance. 

He was not merely concerned with the economy of the 
King's household ; he was a medium of communication 
between King and Council, antl occasionally endorsed 
petitions which the King had signed, or carried them with 
his instructioDH to the Secretary of Stiite '. In the Statute 
of Precedency he ranks above the King's secretaries *. 

As late as the reigns of Williain III and Anne the office 
was tilled by statesmen of the first rank, by Shrewsbury 
and Sunderland in the reign of William, by Shrewsbury in 
the reign oi Anne. But from this time forth, although the 
office was long regarded as one of Cabinet rank, it ceased 
to he held by persons of such political eminence. 
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§ 2. The Politkal Offices. 

In the management of the King's household we find the 
beginning of the departments of government. But as the 
business of the kingdom increases, the keeper of the treasure, 
which is expended on national purposes, becomes an official 
distinct from the Chanilierlain and Steward, who receive 
and expend the funds by which the royal household is 
nvaintained. The secretarial business is transacted by the 
chief of the royal chaplains, who in the reign of Edward 
the Confessor becomes the Chancellor. The Saxon King 
seems to have needed a great officer to act as his deputy or 
representative, and the Norman King of necessity appointed 
some one to act on his behalf when he was aliseut in 
France. Hence arises the Justiciar, whose name indicates 
the constant unresting activity of the Norman Kings in 
enforcing the justice of their courts, and in asserting their 
peace as against the justice and the peace of localities and 



' Nioolits, vol. vi. pp. ccxiy, ccxxiii. 
* 3t Ueo. VIII, c. lo, B. 4. 
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great lords of lands. Thus side by side with the officers Growth of 
of the King's houaehold arise oflBcera for the conduct of ^'^^' 
national bxiainess. These fall at first into three groups : 
the administration of the King's justice and maintenance 
of the King's peace ; the account, receipt, and issue of the 
King's treasure ; the communication of the King's will 
expressed individually or in Council 

Throughout the greater part of our history the only T»ie Ad- 
organized department for the defence of the nation is the "* ™ ^^ 
Admiralty; feudalism, and the institutions which grew 
out of feudalism, supplied the place of an organized military 
system for offence ami defence ; the War Office has slowly Develop- 
grown up as Parliament slowly recognized the need of j^tj]^,^° 
a standing army, and the King as slowly surrendered his rnont*. 
prerogatives in respect of military command. The union 
with Scotland, the union with Ireland, the growth of the 
colonies and the acquisition of India, have created new 
needs for organized administration, while the increased 
activity of the State ha.s establishetl central control over 
trade, over local government, over education, and agri- 
culture. 

I propose in this chapter to deal with the history and 
constitution of these various depax-tments, leaving to a 
separate chapter the administration of justice and the 
constitution of the courts. With some departments I must 
hereafter deal more fully, and shall therefore speak of them 
briefly in this chapter. 

One searches for some logical arrangement of the Ajrunge. 
functions of government which should give life and reality chapter. 
to an account of the offices of State, and in a previous 
edition I tried to find such an arrangement by a division 
of them into eocecutive and regulative. Apart from the 
offices of the household, the departments of government 
might be regarded as falling into these two groups. There 
are some things which are necessary to be done, and some 
rules necessary to be enforced, if a State is to be solvent 
and orderly at home and to maintain independence and 
dignity abroad. There are other things which are not DivUion 
necessary but expedient to be done, and other rules in like 
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manner to be observed, for the well-being of the community. 
Tlie first of these represent the duty of the executive /jar 
excellence, the essential business of government. The 
second represent the desire of the State to regulate human 
conduct so as not merely to secure the existence of the 
community, but to promote its well-being. 

This division, however, is not exhaustive, nor is the dis- 
tinction always easy to substantiate. It seems better to 
treat these offices historically, and to group them according 
to their origin. Regarded thus they fall into four groups. 

Two great offices, l)oth of high antiquity, are now always 
placed in commission, the office of Lord High Treasurer 
and that of Lord High Admiral. The Treasury therefore, 
with its sulwrdinate departments, and the Admiralty stand 
historically apart from the rest ; and the rest may be 
divided into those which have grown out of the Secretariat 
and those which have grown out of the Council, 

Under the Secretariat I would include all those offices 
which take their origin in the custody of the royal seals 
and the formal communication of the King's pleasure. 
The Chancellor, the Lord Privy Sea!, the Secretaries of 
State, the Secretary for Scotland, and the Secretary to the 
Lord Lieutenant of Ireland would fall into this group. 

In the remaining group we must place the Privy 
Council — for many purposes the formal executive of the 
country— and all those Boards which once were Committees 
of the Council, and which still, by their statutory composi- 
tion, though not in practice, consist of a number of great 
officers of State with a President who is, for all purposes of 
administration, the Board. 

It will be necessary to take the Privy Council apart from 
the various Boards which have grown out of its Com- 
mittees, because the Privy Council is, as I have said, for 
many purposes, the fonaial executive of the country. But, 
with the exception of the Privy Council, I will take the 
departments, or groups into which they fall, in the nearest 
possible approach to their historical order, dealing first 
with the Chanceiy, the Privy Seal, and the Secretariat: 
then with the Treasury, the Admiralty, and the Boards 
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which have sprung from the Privy Council. There will 
still remain some offices which cannot be grouped, of which 
that of the Chancellor oi. the Duchy of Lancaster is 
politically the most important. 



Section II 
The Privy Council 

I have spoken of the Privy Council as it once was, a The 

Council of the Crown as well as a branch of the executive, ^©Ina'of 
a Ixxiy which assisted the Crown to decide upon jxtlicy ©xpreiwing 
and, with the Crown, gave the orders for canying that pieosure, 
policy into effect. 

But wo must now regard it as divested of its consultative 
duties, as a formal medium for expressing the royal pleasure 
in certain matters of executive government. 

These are dealt with either by Order in Council or by By Order. 
Proclamation ; they ai'e so dealt with either in virtue of the 
discretionary prerogative of the Crown, or under power8 
conferred by Statute ; and where a Statute confers powers 
it may enable them to be exercised by Lords of the Council, 
or any two of them, without the presence of the King. 

Some matters are of a formal character. The entire 
Council was summoned to receive Queen Victoria's announce- 
ment of her intended mannagc ; in the Council persons are 
admitted to its membership or to the offices of State. It 
is in the Council that a Minister takes the official oath, 
kisses the King's hands, and receives the insignia of his 
office ; that a Bishop does homage for the temporalities of 
his see ; that the Sheriffs of counties for the current year 
are chosen. 

When matters are merely approved or passed by the 
King in Council, an Order is made to that effect. When it By Proola- 
is desired to render the action of the Council widely public, '"*^*"'' 
this is done by royal Proclamation. 

Proclamations are of unfrequent use, except for the pur- 
pose of summoning, proroguing or dissolving Parliament, 
for declaring war or peace, in fact for announcing some 
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matter wliich may lie supposed to concern the nation in its 
entirety. 

The multifarious diameter of the Orders in Council made 
under statutory powera may be seen hy a reference to the 
index to any volume of the London Gazette. Some effect 
departmental legislation of a very important character. 
They are the instruments of government for Crown 
colonies, newly settled countries and protectorates; they 
confirm or disallow the acts of colonial legislatures ; they 
give effect to treaties, grant chartera to companies or 
municipal Vnxlies, or regulate the business of depaiiraents. 

In such cases the Council usually acts at the instance 
and on the responsibility of a department*, the Colonial 
Office, the Foreign Office, or some office in which it may be 
desired to regulate or redistribute the duties and salaries. 
When a petition is atldressed to the Crown for the gi-ant of 
a charter, the matter is refen'^ed to a Committee of the Privy 
Council for advice. It is only thus, through tlie agency of 
Committees, that the consultative functions of the Council 
survive. In other cases in which the Council may be left 
to act on its own responsibiUty it can consult the law 
officers of the Crown. The modes of summons to meetings 
of the Council and of Committees have lieen set forth 
earlier: the persons summoned need not consist entirely 
of Cabinet Ministers, nor is it necessary that more than 
three should l^ present. The Ordera of the Council are 
authenticated by the signature of the Clerk. 

The President of the Council is appointed by a declara- 
tion made in Council by the King, He is an officer of the 
highest dignity. In the House of Lords he ranks next 
after the Chancellor and Treasurer, and tliis was his 
position in the Council. He now, liy a custom the com- 
mencement of which is not certain, takes the first place 
at tlie council table on the King's right hand. 

We may note the constant tendency of the business of 
the Privy Council to pass into the hands of specially con- 
stituted departments of government. Much of the work 

' See Commnna Papers for 1854, vol. 97, p. aai. Reports from Coin- 
miiiaioners [1715]. 
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which is now done entirely by the Secretary of State for 
Foreign Affairs was formerly dealt with by a Committee 
of tJic Lords of the Council. The statutory duties of the 
Boai'd of Ti'iule are discharged, not by the still surviving 
Committee of Council for Tnule and Plantations, but by 
the President and Secretary of the Board. The duties of 
the Council in regai'^l to public health have gone to the 
Local Government Board ; in regard to agriculture to tho 
more recently constituted Board of Agriculture'. Until 
1899 there was a Committee of Council for Education, but 
this, too, is now superseded liy a Board ^, This transposi- 
tion of business has gone on ever since the Council, in its 
entirety, ceasctl to be a consultative and became a purely 
executive body. The process began with the development 
of the various Secretaryships of State, and we see it con- 
tinuing in the constitution of the modem Boards. 

Another point to note is the immense importance of the 
business which may be transactetl in tite Council without 
discussion, and with no opportunity of ([Uestion in Parlia- 
ment, at the instAiice of the Cabinet or of a department. 
Some of these matters might attract the attention of Parlia- 
ment, though not till their effects could no longer Ijc 
cancelled or undone. Of othei-s Parliament would hardly 
take heed. The redistribution of duties in the War Office 
or Admiralty determines the channels through which 
skilled advice may reach tho Secretary of State or 
the First Lord in the Imsinesa. of his department ; 
the extension of the powei-s of the High Connnissioner 
in South Africa atnounts to an asssumption of sovereign 
rights over a vast territory '', but the discussion on 
such action of tho executive may be nearly nominal *. 
No doubt this is desirable in the interests of goo^l govern- 
ment. The executive could not transact its businasa if 
every action depended on the appi*oval of irresponsible 
politicians, and the collective House of Commons is well 



ImiKir- 
tnnce of 
busineu 
(lone in 
Council. 



' Frum (883 to i88g there was n Oommittco of I he Council for Agrioul< 
ture. llaniuird, ccvxxxvi. i']68. 

* 6a & 63 Yiat. «. 33. ' Order in Council, 9th May, 1891. 

* Order in Couucil, 21st Feb. 1888, Unusard, occzzii. 353. 
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ftd vised if it leaves to the executive the responsibility 
in their inception for measures for tlie results of which 
a government must ultimately render an account to the 
country. 

The Privy Clouncil is one of the channels through which 
the pleasure of the Crown is expresaedj hut there are indi- 
vidual dei>artmenis of government which exist or have 
existed for the same purpose. Theae are the Chancery, the 
office of the Privy Seal, and the Secretariat. 
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Section III 

The Chanceby and the Secretariat 

§ 1. The Chan\celloT. 

The great office of Chancellor dates back in our history 
to the reign of Edward the Confes-sor. He was the chief 
of the King's secretaries, the chief of the King's cliaplains, 
and custodian of the i"oyal seal. Edward the Confessor 
was the first King who used the Norman practice of sealing, 
in.stead of signing, documents to which he was a party, and 
the Chancellor is thus specially associated with the seal, 
though it is probahle that earlier kings than Edward had 
employed one officer as chief of tlieir .secretarial and chapel 
staff ^ 

All three functions combined to increase the Chancellor's 
impoi'tance. As Secretary he enjoyed the King's confidence 
in secular matters; as Cliaplain he advised the King in 
inattei's of conscience ; as Keeper of the Seal ' he was 
nece.ssary to all outward and formal expressions of the 
royal will. In the reign of Hemy II he ranked next in 
dignity after the Justiciar, and was present at all Councils 
of the King. 

In the reign of Edward I the Chancellor Ixjgius to appear 
in the three characters in which we now know hira: as 

' Stiibba, Const. Hist. i. 35a. Tlie derivation of tlie namo is there 
traced to tb« ojucetfi or screen, behind which the Keprotary'n businessi was 
conducteil, not to lliv joMiug oz]danii(ion of John of SiUisbury, *Hio eat 
qui regni leges canccllal iniquas.' 

' For the hiatory of the Great Seal, see Nicolas, Proceedings of the 
Privy Councilj vol. vi. p. oli et seq. 
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a great political officer, as the head of a department for 
the issue of writs and the custody of documents in which 
the King's interest is conccraed, as the administrator of 
the King's grace. 

He was a prominent member of the King's Council, and con- 
where as a learned lawyer his opinion would carry weight. ' 
His original staff in the Chancery consisted of certain clerks 
whose duty it was to hear complaints and afford remedy by 
writ, and six others who were bu-sied in engrossing writs. 
The foi-matioii of the three Common Law Courts had 
doubtless removed from the Curia or the Council much 
jurlicial business in which the Chancellor hail taken part, 
but he was brought into contact with the administration 
of justice OS head of the department whence writs were 
issued, the oj^ina breviv-vi. 

To the Chancellor were also specially referred petitions Hia 
the response to which involved the use of the seal ; in |,"''!"^'*' 
common with the justices he was required to overlook all 
petitions, and determine what could and "what could not be 
answered without reference to the King's grace. These 
latter the Chancellor and other chief Ministers were directed 
to take to the King*. 

But in the twenty -second year of Edward III matters Equitabla,] 
which were of gi*ace were definitely committed to the 
Chancellor for decision ', and from this point there begins 
to develop that lx>dy of rules — supplementing the defi- 
ciencies or correcting the harshness of the Common Law — 
which we call Equity, 

It is with the formation and development of t!ie rules of 
Equity that we commouly associate the history of the Chan- 
cellor's office. But the Chancellor as judge forms part of 
the history of the Courts. His equitable jurisdiction, thus 
created, dissociated itself by tlegi'ees from other jurisdic- 
tions springing from the high office which had made him 
' great alike in Curia and E.\chequer.' For some time, as 
appears from the Calendar of Proceedings in Chancery, he 
was called on to deal with ca.ses of violence and oppression, 

■ Ordinanco of laSo, Stubbs, Const. Hist. ii. 063. 
' Ibid. 369. 
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such as more often came l>efore the collective Privy Council ' ; 
and though he gradually dropped such cases, leaving them 
to the Council or to the Star Chamber, the tradition 
lingered late*. 
i«el- It was doubtless because the Chancellor was the member 

of the Council to whom matters of grace were habitually 
referred, that the pefiiion of rUjht, the remedy possessed by 
the subject against the sovereign, went through its earliest 
stages in the Chancerj'. The procedure in respect of this 
remedy was changed in 1 860 '. 

Again, as having once been a member of the Curia and 
a liaron of the Exchequer, he had Homc powers in common 
with the judges of the Common Law Courts. He issued 
writs of Habeas Corpus, doing this in vacation as well as 
term, and writs of Prohibition to keep inferior Courts 
within their jurisdiction. 

Again, the Chancellor acted judicially in the exercise 
of cei-tain prerogatives of the Crown, iis prerogative as to 
trade in matters of bankruptcy, its prerogative in respect 
of the persons and estates of idiots and lunatics, and the 
custotJy of infants. The jurisdictions in these mattere are 
now governed almost entirely by Statute •*. It remains to 
consider the official duties of the Chancellor. 

* The follomng illustrate the text :— 
M'tlUam Midytton v. John o/ Cotgngkam. Defendant assaulted nnd 

attempted to luurder the plaiDtifT in W«ugh«n Church in UolderneKa, 
and still lies in wait for hitn, i>o that he durvt not abide in the country. 
Calendar of Proeeediugis in Chiuicery, rot. i. p. zx. 

Robert Burton, Qerk v. Walter Yerburgh and H'iUiam Ueii. Bill filed 
against defendants (followers of Wyclyff) on account of various outrages 
against th« plaintiff, in consequence of his opposition to th^< doctrines of 
Wyclyff. Calendar, vol, i. p. xxv temp. Henry VI, and see p. cxxviii 
tetHji. Henry VIII. 

' Lord Campliell, writing in 1843, suiys, ' Anciently the Chancellor 
took cognizance of riots nud conspiracies, upon applications for surety 
of the peace: but ttii« oriuiinal jurisdiction has been long obsolete, 
althuugh articles of tbc! peace still may be, and sometimes are, oxhibiled 
before luiu.' Canipbell, Lives of Chancellors, vol. i. p. 14. 

* 33 & 34 Vict, c, 34. 

* The Chancellor is entrustHd liy sign mauusl warrant with the care 
and custody of lunatics, 53 Vict. c. to8 (Lunacy Act, 1890) ; for the form 
of Warrant, see Campbell, Lives of Chancellors, i. 15. The wardship of 
iniituts and care of their estates is reserved to the Chanuery Bivijtlon of the 
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His place in Parliament, as Speaker of the House of 
Lords, is as much a matter for a treatise on Parliament, as 
his place in the Supreme Court of Judicature is a matter for 
a chapter on the Courts. We must pass to tliose special 
matters in which he advdses, or acts on behalf of, the Crown. 

Ho is responsible for the appointment of the judges of the 
High Court, for the placing of names on the Commission 
of the Peace, and for their removal in case of neetl, acting 
usually, though not neces-sarily, on the advice of the Lortl 
Lieutenant in the case of the county magistrates. Here, 
although ho does not expressly take the pleasure of the 
Crown, he act* aw the exponent of the royal will ; it would 
l)e possible, though it would be unusual, for directions to 
come to the Chancellor through a Secretary of State for the 
inserlioii or removal of a name on the Commis.iiou '. 

In the apix)intment and removal of County Couit Judges, 
or the presentation to Crown livings valued in the books 
of Henry VHI at £20 or less, he is not expected to take 
the King's pleasure. In the first case by Statute-, in the 
second by castom ^, he acts independently of the Crown *. 

Besides his duties as a judge, and his responsibility for 
many judicial and some ecclesiasticAl appointments, the 
Chancellor is the head of the office in which his first duties 
began. The Crown Office in Chancery is no longer the 
o^fficina Itrevium, the place where new rights of action were 
created as new wiite were devised, The inventive powers 
of the clerks in Chancery faileil to keep pace with the 
requirements of suitors ; Equity and fictions had superseded 
the origitial writs long l>efore the nio(.lern simplifications of 
procedure. But it i.s in the Crown Office in Chancery that 
the Great Seal is, for moat purposes, affixed *. At the head 
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High Court bjr the Judicature Act, (873, s. 34. Bankruptcy is denit with 
under the Bankruptcy Act of 1883, by the High Court and County Cinirts. 

' Uarriton v. Bvuh, 5 E. & D. 351. ' 51 t 5a Viut. c. 43. 

' Blackttono (ed. J. Cliitty, i8a6), rol. iii. p. 48 and note. 

* The second cuso is more c'S|>ocialIy noticoabli? Ixxrauso when the Prime 
Minister presents to Crown livings of greater vnlup, lie takes the King's 
pleasure before tlio appoinimcnt is mado. Hansard, clxix. 1919. 

* The duties of the Petty Bag Offiw are now tranaferred to the Crown 
Offloe, 37 k 38 Vict. c. 8i. 
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of the permanent etaflF in this department is the Clerk of 
the Crown in Chancery, who holds an office of great dignity 
and antifjuity. The duties and emoluments of thia office 
were stated and defined as long ago as the twenty-second 
year of Edward III. The Clerk of the Crown may claim 
to be ' the fii-st esquire and first clerk of England '.' He is 
appoiiit-ed by sign manual warrant, and he takes a part in 
many important acts of the State. From his office issOe writs 
for election of members to serve in the House of Commons ; 
he receives and makes a list of the returns; when the royal 
assent ia to be given to Bills in Parliament he attends in 
the House of Lords to read the Bills, and the Clerk of the 
Parliament gives the royal answer ; when Sherifls arc to 
be chosen, as described later, he attends in the Court with 
the list of justices of the peace and notes who are named. 
His name written or printed at the end of documents to 
which the Great Seal is affixed authenticates the fact that 
the scaling has taken place on due warrant*. 

Some few important matters, such as powers to treat, 
and ratifications^, do not pass through this office, but the 
Chancellor is directly responsible in all cases for the use of 
the Great Seal, the ultimate expression of the will of the 
Sovereign. 

The Chancellor is, and always has been, a member of the 
Privy Council, and of the Cabinet, not as of right, but 
because his duties as holder of the Great Seal make him 
a necessary party to the inneniiost Councils of the Crown. 
His political and judicial duties do not come into conflict, 
because lie is not concerned with the administration of the 
criminal law, and so is not liable to preside in Court over 
prosecutions which he has advised in the Cabinet. 

There remain but a few points connected with the office: — 

(i) The Chancellor is Chancellor of that pari of the 
United Kingdom called Great Britain, and the Act of 
Union with Scotland provides that there should Ije but 



' Omwn Offlco MS. * 47 A 48 Vict. c. 99. 

' Trtaties nn*j rat idcfitioDB were at «iie tini(< prepnred and enrolled in 
the Chancery. Tliia practice was uniform till 16S4. Thomas, Hist, of 
Public Departments, 33. 



one Great Seal for the two kingdoms. There is a Lord 
Chancellor for Ireland, but the Great Seal, though it exists The Great 
in duplicate for Irish use, is the Great Seal of the United 
Kingdom '. 

(2) The office is one subject to a religious disabihty. The 
The Test Act » required that every one wlio held an office, Swrny 
civil or military, under the Crown, should not merely 
receive the sacrament after the ritual of the Church of 
England, but should take the oath abjuring the doctrine 

of transulistantiation. 

The requirement as to taking the sacrament waa removed 
in 1H28 ', and the Roman Catholic Relief Act, 1829 *, altered 
the form of oath required, whether for a seat in Parliament 
or for entry upon a civil or military office, making it 
acceptable to a Roman Catholic. But it was provided that 
neither the Chancellor of Great Britain nor the Lord 
Keeper, nor Lords Commissioners of the Great Sea!, nor 
the Lord Lieutenant of Ireland should l:>e relieved from any 
requirements to which they were at the time subject. The 
Statute Law Revision Act, 1863, has wholly repealed the 
Test Act of Charles II, but it is still held that the exception 
introduced into the Catholic Relief Act disables a Roman 
Catholic for the offices therein mentioned *. 

(3) The office of Lord Keeper of the Great Seal originated, The Lord 
as it would seem, in the practice of entrusting the Seal **P*'' 
temporarily to an officer of State during a vacancy in the 
Chancellorsliip, sometimes with limited powers, or a lower 
rank. This developed into more permanent appointraents, 
in which the Lord Keeper held office during the King's 
pleasure. He often waa not a peer, but he is l>y Statute 
entitled to the ' like place, pre-eminence, jurisdiction, 
execution of laws, and all other customs, commodities, and 
advantages ' ' as the Lord Chancellor. The last Lord Keeper 



' Se«, as to the title of the Lord Cbanc«llor, M'<)ueen, House of Lords 
and Priry Cooncil, p. so. 
» 35 Car II, c. a. 

• 9 Geo. IV, c. 17. * 10 Geo. IV, c. 7. 

• Se« debate in House of Commons, Feb. 4, 1891. Hsiisard, oooxlix. 1734. 

• 5 EUt. c. 18. 
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waa Sir Robert Henley afterwaitls Lord Northington \ who 
was made Chancellor on the accession of George III. 

(4) It is sometimefi desirable to appoint by commission 
under the Great Seal certain pei-sona to execute the office of 
Loi-d Chancellor. Their powers are declai'ed by Statute to be 
in all respects such as the Lord Chancellor or Lord Keeper 
enjoys, but their rank is not the same. If peere, they take 
their place according to their peerage. If commoners, they 
take place after the peers and the Speaker of the House of 
Couimong. 
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The Privy The office of Lord Privy Seal is conferred by delivery of 
the Seal and by Lottera Patent, and in held, usually without 
emolument ^ by a meml)er of the Cabinet; but its duties 
are historical ; having long ceased to be more than formal, 
they were abolished in the year 1884. 

iU objects. The authority of the Privy Seal was formerly needed 
uialuty for two purpoaea, the issue of money from the Ex- 
chequer, and the affixing of the Great Seal to Letters 
Patent, for it had been the desire of mediaeval Councils 
and Parliaments to secure adequate reaponaibility for the 
issue of pulilic money, or for the action of the King in 
matters of St-ate. 

The need of the Privy Seal as the warrant for passing 
Lettera Patent under the Great Seal waa made a rule of the 
Privy Council of Henry V^I, and was enforced by Statute 

"» '535 ''• 

The need of this Seal for the issue of public money is 

thus stated by Coke. 



1 Campbell'e Lives of the Chancellor*, i. ai, v. 186, 199. 

■' In 1705 the ofBco wjiB conferred upon tho Duke of Newcastle by 
Lottcrs Patcut, with a siilary of £365 prr annum, and at tho Mme time 
an order was made under tho Privy Seal to tho Treusurer of the 
Exchequer to pay to tho L<iril Privy .Seal, during tho Duke of New- 
castle'd t«nuiM3 of thti office, £4 a day in lieu of ■ th« dyet of t6 dishes of 
meat' to vrhich (hat officer had previously been entitled. St. P, Home 
Office, Pi-»cedonts, vol. i, pp. 15, 16. 

' 37 Hen. Vlli, u. It, and see p. 55 supra. 
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' Every warrant of the Queen herself to issue her Treasure is 
not sufficient ; for the Queen's warrant by word of mouth or, 
which is mor«, her warrant in writing under her privy signet is 
not sufficient. But the warrant which is sufficient to issue the 
King's Treasure ought to be under the Great or Privy Seal'.' 

The Great Seal Act, 1884*, provitted that 'it shall not Its dinxM. 
be necessary that any instrument shall after the passing of 
this Act be passed under the Privy Seal ' ; and though the 
clause has been repealed by the Statute Law Revision 
Act, 189K, modem enactments as to the use of the Great 
Seal and the issue of public money, have superseded the 
eniploymeut of the Privy Seal for any purpose to which it 
could lawfully be applied. 

Yet the office exists, and its history is a long one. * A Hiitoryof 
lit clerk to keep the Privy Seal ' was one of the officers g^^f 
who by the ordiaancea of 131 1 was to be chosen by the 
King with the counsel and consent of the baronage. In 
the reign of Edward III the keeper of the Privy Seal is 
a member of the King's Council : in the first Parliament 
of Ricliai-d II the Commons desire to control his appoint- 
ment. The office was regardetl with jealousy because of 
the frequent use of letters under Privy Seal to interfere 
with the ordinary course of law. 

From the middle of the sixteenth century the office has 
lieen held by statesmen of the first rank. Among 
the most interesting figures in the list of Lords Privy 
Seal are Thomas Cromwell (1536); Dr. Robinson (171 1), 
who was at the same time Bishop of Bristol and Pleni- 
potentiary for concluding the Treaty of Utrecht; and Lord 
Chatham, who held the office as Prime Minister in 1766. 
The office was assumed by Lord Salisbury in 1900, after 
he had retired from the Foiieign Office, and held by him 
untU his resignation in 1902 ; it was then held for a short 
time by Mr. Balfour. 

§ 3. The Secretaries of State. 

His Majesty's Principal Secretaries of State, now five in The five 
number, are the chief means of communication between ^"^^.f 



Co. R«p. xi. 9a. 



' 47 & 48 Viot 0. go, s. 3. 
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the subject and the King. Peers of Parliament are Coun- 
cillors of the Crown, and have a right of access to the 
person of the Sovereign. Privy CounciIloi"8 are the sworn 
advisers of the King, and as such may individually or 
collectively offer counsel for which they must hold them- 
selves responsible to Parliament. But outside of these is 
the mass of the King's subjects who can only address the 
Crown in Council or the Crown in person, and in the latter 
case the only approach to the Crown is through a Secretary 
of State. A department of government may be reached by 
direct communication : an aggrieved soldier or sailor may 
complain to the War Office or to the Admiralty ; a Civil 
servant whose emoluments do not eorre-spond with his 
estimate of his deserts may address the Lords of the Trea- 
sury, but no communication can l>e made to the Sovereign 
save through the intervention of a Secretary of State : nor 
with a few exceptions can any aiithentic communication 
be made by the Sovereign that is not countersigned by a 
Secretary of State. 

The Secretaries of State ai-e not merely the channels of 
communication between subject and Sovereign, Each is 
the head of an important department of government, and 
in that department is invested with statutory powers, or 
administers certain prerogatives of the Crown, for the 
exercise of which he is responsible to Parliament. Of 
these powers it will be proper to speak hereafter in dealing 
with the special departments of these officers. It is enough 
here to trace the origin of the office of Secretary of State 
and the assignment to it of duties which necessitate the 
existence of five principal Secretaries of State. 

We first hear of the King's Secretary in the reign of 
. Henry III. The duties of a Secretary had doubtless in 
earlier times been discharged by the Chancellor and his 
staff: hut administrative busines-s increa.sed, — the severance 
of the Chancery from the Exchequer at the end of the 
twelfth century indicates the increasing importance of 
both departmente,~and the King's Clerk or Secretary 
became an officer distinct from the clerks or chaplains who 
had acted under the Choacellor. 
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The office was at first a part of the royal household. Its « house- 
holder might be a man of character and capacity, fit to be ^^'^^^ 
a member of the King's Council, or to be sent as an envoy 
to foreign powers. Such were the Secretaries of Henry III 
and Edward I. Or lie might be an inferior officer of the 
household, and such seems to have been the position of the 
Secretary of Edward III, who ranked in place and emolu- 
ment with the surgeon and the clerks of the kitchen K 

In 1433 two Secretaries were appointed, one by the 
delivery of the King's Signet, the other by patent*. A 
second Secretary had become necessary for the transaction 
of the King's business in France. 

In 1443 an Ordinance or Order in Council made various Becomes 
rules to ensure the responsibility of the Council and officers *i^^**°" 
of the King for answers given or grants made in response offioer, 
to PetitiouH. Lords of the Council who promoted a peti- 
tion were required to sign it: if the petition dealt with 
matters of grace, it was to be laid before the King thus 
endorsed : if he assented to it he was to sign it, or ox-der 
the Chamberlain to do so, or to take it with his commands 
to the Secretary : if the answer involved a grant, the bill 
which contained the petition was to be delivered to the 
Secretary to prepare letters which, sealetl with the Signet^ 
should be authority for affixing the Privy Seal: and this 
in its turn authorized the confirmation of the grant by 
letters under the Great Seal '. Here we find the Secretary 
in a position of recognized responsibility for the expression 
of the King's will. And soon after, in 1476, a newly « Prin- ' 
appointed Secretary is described as ' Principal Secretary,' ^^t„.y 
not, as it would seem, to denote a difference in the rank 
of the two Secretaries, but to mark the responsible 
character of the office, as distinct from that of a mere clerk 
or amanuensis *. 

The reign of Henry VIII marks an important advance 
in the position of the Principal Secretary. The responsi- 



' OrdiuaDces for Ihe Royal Housoliold, 10, 3a, 163. 
' Nicolas, Proceediitgfl of Privy Council, vi. p. criif. 
' Ibid. p. clxsxviii ; and vide suprn, Appeudix to oh. i. 
* Ibid. p. cviii. 
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bility for the use of the Signet, indicated by the Ordinance 
of 1443, is confirmed by Statute ^ The Secretaries are 
still members of tlie King's household, but they rank next 
to the greater household officers ^, and in Parliament ^ and 
Council they have their place assignetl by Statute. The 
Secretary, if a baron, is to sit above all other barona ; if 
a bishop, al.>ove all other bishops ; if not a peer he is to sit 
on the uppermost form or woolsack of the House. 

Yet they livetl in extreme discomfort. In 1545 Sir W. 
Paget, one of the Secretaries and then ambassador in France, 
wrote to the other Secretary to beg that his lodging might 
be changed for the letter. ' You know that the chambre 
over the gate will scant reseyve my bedde and a table to 
write at for myself. The study you know is not mete to be 
trampled in for diseasing his Majesty. I must nedes have 
a place to kepe my table in *.' 
TheSecro- And yet not long before this pathetic complaint 
Umwof g^ warrant, issued to Thomaa Wriothesley and Ralph 
keepers of Sadler, in 1 539, gave them 'the name and office of the 
igne . King'g Majesty's Principal Secretaries during his High- 
ness' pleasure,' required them to keep two Signets and a 
book of all warrants which passed under their hands, and 
placed them in Council next after the Vice-Chamberlain. 
They wei-e both membera of the Commons, but one was 
always to sit in the Upper House, and one in the Lower 
House, interchanging weeks, unless the King was present 
in the House of Lords, in which case both were to be 
there ". 

The growing importance of the office is indicated not 
merely by the precedence given to the holders, but by the 
quality of the men who held it. Cromwell was for a short 

' a^ Hen. VIII, o. ii. 

' Ordinancos for the Royal Uoust^hotd, l63. 

' 31 Hon. VIII, o. 10. Stubbs, Const, Hist. iii. 471, 47a. The presenco 
of the Secretarj, though n cointnoner, and of the judges, shows how the 
House of Lords, in the sixteenth 4:entur7, did double duty as the Mofpium 
Concilium and as a House of Parliament. 

* Thomas, Hist, of Public Departments, p. 96. Vol. i. p. ziil of State 
Papers, 1S30. 

* Nioolas, vi. p. cxxiii, and see for the Warrant, vol. i. p. 693 of State 
Papers : published 1830. 
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time Secretary to Henry VIII, and Sir William Cecil was 
Secretary to Elizabeth from her accession until he was 
made Lord Treasurer in 157 1. After the reign of Henry VIII 
it would seem that the Secretary ceased to be an oihcer of 
the household. He does not appear as an item in the 
household expenditure of Elizabeth, and in the reign of 
Jame.s I he was one of the few who might bring a servant 
with him to the King's Court'. 

During the gi'eater part of Elizabeth's reign there was their 
but one Secretary, but at the close of it Sir Robert Cecil "^'"''*''- 
shared the duties with another, he being called ' Our Prin- 
cipal Secretary of Estate,' and the other, ' one of our 
Secretaries of Estate,' From this time, until the year 
1794, it was the rxUe that there should be two Secretaries 
of State: the exceptions occuiTed in 16 16, when there 
were three, — from 1707 until J 746, when there was usually 
a third Secretary for Scotch business,— and from 1768 
until 1782, when there was a third Secretary for Colonial 
business. 

At this point one may stop to consider the duties and Dutieaofa 
powers of the Secretaries of State. From the reign of ot'sutl!' 
Henry VIII, certainly, they were the channel through 
which alone the Crown could be approached in home and 
foreign affairs, and the medium through which the plea.sure 
of the Crown was expressed. 

Thus the Secretary of Henry VIII complains that the 
Lord Mayor of London has communicated with Wolsey on 
a matter of State without first addres-sing him in order that 
the King's pleasure might Ije taken-. 

The rules made by Edward VI for the conduct of busi- 
ness in the Council make the Secretary the medium of 
communication between the King and Iuh Council or its 
Committees, a practice oVuserved in the transmission of 
Cabinet minutes until comparatively recent times ^. 

Cecil in his treatise on The Dignity 0/ a Secretary of 
Eatute n-ith the cure and peril thereof , speaks of the Secre- 

^ Ordinances for the Rofal Household, p. 304. 

' Nicolas, vi. p. cxviii. 

' Orenville CoiTMp, iii, i£ note. 
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tary's liberty of negotiation at discretion, at home and 
abi'oad, without ' authority or warrant (like other servants 
of princes) iu disbursement, conference or comoussion, but 
the virtue and wonl of his Sovereign.' 

The duties of a Secretary are very clearly set out in 
a iBcmoraudura, probably by Dr. John Herl>ert, who was 
second Secretary about the year i6oo. They are a formid- 
able list. Tlie Secretary wa.s expected to possess a general 
knowledge of our relations with foreign countries, of the 
affairs of Wales and of the state of Ireland, while he had 
charge of all the Queen's correspondence with foreign 
princes, and, as it would seem, of the preparation of busin&ss 
for the Council, including the assignment to the Council, 
the Star Chamber, and tlie Court of Requests of matters 
falling within their respective provincas '. 

The Secretaries were members of the Privy Council, and 
after the Restoration they were members of that inner 
Council which prepared and settled the business to l>o 
brought before the larger body, the Privy Council, with 
whose consent and advice the King acted. But it wa.s not 
until the Privy Council ceased to combine delibei^ative and 
executive functions that the oflSce of Secretary of Stato 
assumed its present importance. 

Before this change took effect, a Secretary of State 
assisted at the private discussion of business to be brought 
before the Privy Council, he was a necessary instrument 
for carrj'ing out the pleasure of the King, he might even 
be a pei-sonage whose opinion caiTied great weight, and yet 
he exercised tittle independent discretion in executive 
government. He was responsible directly to the King and 
the Council, remotely, to Parliament. The Tudors from 
their own force of character had given importance to the 
office. It was something to Ije the exponent of the will of 
one who always had a will of his own. But throughout 
the gi'eater part of the seventeenth century we find no 
Secretary of the calibre of Cromwell or Cecil, and in the 
reign of William III, although Shrewsbuiy, who held the 



' Protbero, Statute and ConatitutioQiJ DocvunenU, i66. 



office for some years, stood high iu the confidence of the 
King and was a great figure iu the State, it was always 
possible for a Secretary who was not of high rank to be 
regarded as a clerk. Sir William TrambuU resigned the 
office because, when the King was in Holland, the Lords 
Justices in Council treated hiui ' more like a footman than 
a Secretary*.' 

But when the Cabinet superseded the Council the Secre- in tha 
tary was not the servant of the Cabinet, as he had been 
the servant of the Council. He had been the medium of 
eoiiniinnication between the King and his Council, and 
between the Crown in Council, the recognized executive, 
and the outside world. But when the Privy Council became 
an administrative department, and the Cabinet took ita 
place aa the motive power, a body unrecognized by law, 
the Secretary of State as member of this inner ciixile 
became more independent, more responsiljie, and more 
important. 

The tenure of the office by men of the political import- 
ance of Shrewsbury, Harley, and Bolingbroke may probably 
have helped to raise its character : and the difficulty with 
which George I made his wishes known in tlie language of 
his new subjects may also have contributed to the independ- 
ence of the Secretaries. At any rate it would seem that 
from the date of the Hanoverian succession things were done 
by the direction of a Secretary of State which had previously 
been done by royal order countersigned by a Secretary ^. 

Domestic, foreign, and colonial business which had been The 
transacted by Committees of the Privy Council passed into ^^™™ 
the hands of the Secretaries, and they became the autho- of sute. 
rized exponents of the King's plea.sure in the various 
departments of government. In the management of his 
department the modem Seci-etary of State is checked by 
the collective responsibility of the Cabinet, but he does not 
receive the orders of the Council, nor, since the Kingcea-sed 



' Shrewsbury Correspondence (Ooxe), 504. 

' The Warrant Books at George 1 And George II at the Record Office 
fumiith evidence ortLia stAtement. 
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to preside at Cabinet meetings, does he work unfler the 
constant conti-ol of the Crown. 

Increased responsibility to Parliament adds to the power 
of every Minister, for responsibility to Parliament means 
that the Minister is a representative of the majority in 
Parliament and has the support of that majority at his 
back. Tlius the Secretary of State has gixjwn from being 
merely a confidential servant to be a great executive 
officer. 

So much for the general history and powei's of a Secre- 
tary of State. I will now speak of his departmental duties. 
From the Revolution until 1782, except during the tempo- 
rary existence of the Scoteli and the Colonial SecretJirj', 
the duties of the two Secretaries were divided by a geogra- 
phical division of the globe into Noi'them and Southern 
Departments. The (hities of the Northern Department 
consisted in communications with the northern powers of 
Europe, those of the Southern included our dealings with 
France, Spain, Portugal, Switzerland, Italy, Turkey, as well 
Rs Irish and Colonial business and the work of the Home 
Office, 

The burden laid upon the ahouldera of the Southern 
Secretary is greater in appearance than in reality. Irish 
business consisted in communications as to general policy, 
passing through the Secretary of State from the Ministry 
to the Lord Lieutenant; for Ireland had its own Parlia- 
ment and administration. The business of the colonies 
was shared with the Committee of Piivy Council for 
Trade and Plantations, and from 1768 to 178a a third 
Secretary of State was appointed, to deal especially with 
colonial affairs. The bulk of the work now cast upon 
the Home Office is the creation of modern Statutes. Tlie 
Secretaries of the eighteenth century represeuted the 
Foreign Office cut in two, with some nii.scellaneous business 
assigned to that portion which dealt with the Southern 
powers of Europe. 

Inconvenient as this arrangement may seem, its incon- 
venience is not brought before us very perceptibly in the 
records of the time. But in 178a came a great change. 
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The Southern Department became the Home Office, retain- Tlie 
ing Irish and Colonial busiDeas ; the Northern Departinent Horof*iin*d 
became the Foreign Office ; the Colonial Secretaryahip was Foreign 
alx)li8hed. Uries. 

This a<lministrative reform, important at the time, and 
even more important aa time went on, took place with 
singularly little noise or notice. 

Down to 1782 the Northern and Soothern Secretaries 
were described in official documents relating to the staff 
common to both, as ' His Majoaty'a Principal Secretaries o£ 
State for Foreign Aft'airs.' 

The Northern Secretary on announcing his appointment 
to the resident Ministers of foreign powers tells them that 
' Lc Roi m'ayant fait I'honneur de me nommer aujourd'hui 
sou Secrt?taire d'fitat pour le d^pai-tement du Nord,' he 
will he glad to receive them on the following day to 
discuss matters committed to their charge '. Sometimes 
he included the Minist'ers of the Southern powers in this 
invitation : this was done by Lord Weymouth in 1768, but 
he informs them that it is not for purposes of discussion ; 
and by Loni Stormont in 1779, but he is careful to say 
that he is allowed to do it by the courtesy of his colleague -. 
But on the 27 March, 1782, Fox announces to all the 
foreign Ministers that he will receive them ' le Roi m'ayant 
fait rivonneur de me uommer son S^retaire d'fitat pour 
fe DefMrtement dc« affaires efrangeres' ^': and the reason of 
the change of title is to hnj found in a document i.9sued two 
days Inter. 

This is a circular letter to our representatives at foreign 
Courts*, and runs thus : — 'The King having, on the resig- 
nation of the Lord Viscount Stormont. t»een pleased to 
appoint me to be one of Hia Principal Secretaries of State, 
and at the same time to tnulce a new urrangevient in the 
Departments hi/ conferring that for Domestic- Affairs and 
the CUoniea on the Earl of Shelbunie, aiui entru^ing me 

* St. p. Foreign, Entry B<K>k, a6a, p. aoa, 

' Ibid., a6a. |ip. 156, aoa. ' Itiii. p. 203, 

* St. P. Domestic, Entrv Book, vol. 416. p. loa. 
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with the 8ole direction of the Depurtment for Foreign 
Affairs, I am to desire that you will for the future address 
your letters to me." 

I cannot ascertain that any Order in Council or Depart- 
mental minute authorizes or records this important 
administrative change. 

Meantime the Home Secretary was concerned, to some 
extent, with the anny : at least he was the ultimate 
exponent of the King's pleasure in matters relating to the 
government and disposition of the anny, and was respon- 
sible to Parliament for the amount of foroe to be main- 
tained. There was a Secretary at War, who was not 
a Secretary of State, but who was concerned with the 
passing of the Mutiny Bill, and was responsible for all 
that related to the finance of the Army. He directed the 
movements of troops subject to the sanction of the Secretary 
of State. It may be mentioned in passing that the Master 
General of the Ordnance provided munitions of war and 
controlled the Artillery and Engineers, tliat the Treasuiy 
managed the commissariat, and the Boaixl of General 
Officers the clothing of the soldiers. The Commander-in- 
Chief was concerned with discipline and promotions. 

This medley of official respon.sibility needed some guiding 

spirit in time of war, and during the struggle with the 

French Republic it was found that the Home Secretary 

was unequal to the charge of home and colonial affairs, 

i together with the conduct of a great war. In that year 



^U'O.aAUAAi^ ' a thiixl Secrotarj' of State was appointed, for War: Imt his 
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Culonie*. 



responsibilities in respect of the Army were limited to the 
amount of force to be maintained, to the allotment of 
garrisons to our colonies, and to the general control of 
operations in time of war. 

In 1801 business relating to the Colonies was transferred 
to the Secretary of State for War, and during the long 
peace which followed upon the fall of Napoleon the 
development of our Colonies caused the war duties of 
the Secretary of State to fall into the background. The 
Crimean war revealed the chaos of our military sy-stem, 
and enforced the need of some simpler method of providing 
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for the disciplme, anning, feeding, clothing, and genenl 
government of the army. 

In 1854 the Secretary of State for War and the Coloniea 
was relieved of his dutiea in respect of the ainny, and 
a new Principal Secretary of State for War was created, 
whose oflSce was intended to concentrate and supervise the 
incoherent macliinery wliich had attempted to provide an 
army and its equipment. 

The constitution of this new Secretaiyship of State for 
War involved the passing of Statutes, but it must not be 
supposed that these were necessary to the creation of the 
Secretary of State. 

Queen Victoria appointed a foui'th Secretary of State SeoreUry 
by Declaration in Council*; and as it was inteuded thatfo,.\y„ 
he ahoukt absorb the jiovvera and duties of the Board of 
Ordnance and the Secretary at War, such powers and 
duties OH had been conferretl on these officers by Statute 
were by Statute transferred to the new Secretary of State*, 

In like manner, wlien the territories of the East India And for 
Company were taken over by the Crown at the close of " *** 
the Indian Mutiny, in 1858, Parliament enacted that the 
powera and dutiea hitherto vested in, and exercised by, the 
East India Comjiany sliould be held anil discharged by one 
of Her Majesty's Principal Secretaries of State. And it 
was further enacted ilmt, if Her Majesty was pleased to 
appoint a fifth Secretary, the salaries of himself and bis 
under secretary should be the same as those enjoyed by 
their colleagues ^ 

Queen Victoria appointed a fifth Secretary, and these The fivn 
five departments of Government, Home and Foreign ^^^^ 
Affairs, the Colonias, War, and India, are each super- 
intended by a Secretary of State. 

The relations of the Secretaries of State for War and for 
India with their re8|>ective Councils, and the composition 



• Ran»ard, vol. xxr»i. p. 495, 

■ Ordnoiice Buurd, 18 & 19 Vict. e. 1 1 7. SecrcUrjr at War, a6 k 97 Viot. 
e. ta. 
' at ft 99 Viet. c. 106, sii. i, 6. 
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of those Ck)uncils, do nob fall within ilie scoiie of this 
chapter. 

Except in so far as Statute gives powers to one or other 
of the five Secretaries of State, each is capable of performing 
any one of the functions of the various (iepartmenta which 
I have briefly described '. The Secretaries are in this 
respect like the Judges of the High Court of Justice, each 
individually passesses and may exercise the powers of any 
one of the others, but as its special business is assigned to 
each of the divisions of the High Court, so is a special 
department of goveminent assigned to each of the members^ 
of the Secretariat. Each and all are primarily the means 
by wliich the royal pleasure is communicated ^, the work 
of each department is the work of the Crown, acting on 
the advice of responsible Ministers, and for such action and 
advice each of these Ministers must an.swer to Parliament. 

The Secretaries of State are all appointed in the same 
manner by the delivery to them of three seals, the Signet, 
a lesser seal, and a small seal called the rarhet: all these 
are engraved witli the royal amis, but tlie Signet alone 
Ijcare the ixiyal anas with supporter.^. 

' The office of Secretaiy of State in the legal sense depends 
on the grant and delivery of the seals. Tha title of the office 
is "one of his Majesty's principal Secretaries of State." By the 
grant and the delivery of the seals ^ everj" one of these persons 

' Mr. Pitt ill 1797, (IcfcDdiug tlie creation of the third Sccrctaryslii].!, 
denies tli4it ' escli uflico of Secretary of Stnto \mn (not by cuatom or oou- 
veiiience for practl<:4il purposes, but by law) a piirticutiir designation, 
department itnd diviiiiuu. I »ay the office of Secrebiry of State has 
no auvh departiiK-ut, deaignntion and division, but is in the legal sense 
inde]>end«'nt of any sueli distinction.' 33 Pari. Hist. 976. 

" Much discussion took p!oce in i8ta, when the Prince Begeut employed 
a Private Stcrebrg, asi to the oonsiitulional position of such an officer. 
The House of Commons was assured that he was quite ' incapable of 
receiving the royal commands ia the uonatitutional ijcnae of the words 
or of carrying them into effect.' In fuct he is not n means of expressing 
the nfficial tcill of the Crown. Coblx-tt, Pari. Debntes, aa, p. 339. 

' It is stated by Todd (Pari. Oov. in England, ii. ^95), and others, 
that a Secretary of State receives letters patent appointing him during 
pleasure. This ia not so. Patents were issued from the time that 
a second Secretary was first iipi»«in(cd in the fifteenth century, and the 
practice appears to have been followod until 1853. In that year Lurd 
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becomes a legal organ to countersign any ad of State, and he 
is placed afterwards in that department of business which his 
Majesty thinks fit to allot for him '.* 

The Signet is of these seals the one which has the longest The StsaJi. 
history, for the custody of it was the primary duty of the 

King's Secretary long before the Secretary became heail of 
a department. Tlie statutory retiuirement as to its use has 
been set forth earlier. 

For this purpose the Secretary of State liad an office and 
four clerks, and as tlie Secretaries increased in numlier, the 
Signet Office was considered to pertain to all alike, but the 
business was transacted through tlie Home Office '*. 

This use of the Signet was abolished in 1851. The 
duties heretofore performed by the Clerks of the Signet, 
and not superseded by this Act, were to be performed in 
the Home Office. But such use of the Signet as continues 
l<j be made does not call for the intervention of the Home 
Office. In tlie Foreign Office the iiistrumeats which 
authorize the affi.King of the Great Seal to powei"s to treat, 
and ratitications of treaties pa.ss under tlic Signet as well as 
the sign manual, and are countemgned by the Secretary 
of State. In the Colonial Office, the Signet is affixed to 
Commissions, and also to Instructions; these last pivss the 
sign manual but are not countersigned liy the Secretary of 
State ^ 



J»hn Ruascll bt'came Foreigu Secretary and Lejtder of (he Uuuse of 
Oonimons in Lord Aberdeen's Ministry a.nd, as lie did not expect to be 
able to combine these two duties for long, ]ie did not take out a patent, 
iind in fact resigned the Foreign Office within tn-o months. From thut 
time tho practice was intermittent (see Hausard, cxlii, 6ao, cxliii. 1436, 
cliii. 1300, 1838) until 1868. Since the retirement of Mr. Disntoli'a 
Ministry in that year patents have not been issued : nor in aoy case 
would they affect the pnwen of the Secretary, for these follow the Keab. 

From 1B55 until i86c a supplementary patent was issued to the 
Secretary of State for War purporting to assign separate powers in 
respect of military appointmonta and discipline to the Commander-in- 
Chief. No such ptitont WHS issued after 1861. 

' S|)eeoh of Mr. Pitt, 33 Pari. Hist. 976. ' M 4 15 Viot. .-. 83. 

' This is an exception to the genernl rule of counter-signature. The 
King signs the Inutruction'^ ut the head, iind initials (honi :)l the fuot. 
They are then stcaled widi the -Signet, 
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The second seal is used for royal wan-ants and commis- 
sions, countersigned by tlie Secretaries of State. 

The cachet is used to seal the enveloiies of letters con- 
taining communications of a personal character made by 
the King or Queen to a foreign sovereign. 

Thus in the Foreign Office all three seals are used. In 
the Colonial Office the fii-st two; the second only in the 
Home Office and War Office; none are used in the India 
Office. 

■§ 4. The Secretary for Scotland. 

From the date of the Union until 1 746 there was 
a Secretary of State for Scotland. Thence forwaixi, until 
i88j, the connexion of Scotland with the central govern- 
ment was maintained chiefly through the Home Office, 
but the lalxjurs of that lieavily burdened department 
were relieved in this respect by the assistance rendered to 
it by the Lonl Advocate. The Lord Advocate is the first 
law officer of the Crown in Scotland, corresponding to the 
Attorney- General in England, and he added to his duties 
as a law officer those of a Parliamentary Under Secretary 
to the Home Office for Scotch business. 

In 1885 a Secretai-y for Scotland was created'. In his 
office was concentrated the business relating to Scotland 
which had before been transacted in variou-s departments. 

The powera and duties of the Home Secretary under 
45 Acts 'and any Acts amending the .said Acts,' the powers 
and duties of the Privy Council as regards manufactures 
and public health, certain business heretofore transacted at 
the Treasury and the Local Government Board, and the 
administration of the Scotch Education Acts were assigned 
to this new Secretary, wliose duties as to education corre- 
spond to those of the President of the Board of Eklucation 
in Englfind. Though he keeps tlio Great Seal of Scotland 
he is not a Secretary of State, but a representative, for 
local purposes, of various departments of government. He 
is appointed by waiTant under the royal sign manual, and 
since 1892 by the delivei-y of the Seal. 

' 4B ft 49 Vict. 0. 6x. 
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§ 5. The Chief Secretary to the Lcyrd Lieutenant. 

Theoretically the executive government of Ireland is 
conducted by the Lord Lieutenant in Ckjuncil, subject to 
inatructionB which he may receive from the Home Office 
of the United Kingdom. Practically it is conducted for all 
important pui-poscH hy the Chief Seci'etary to the Loi*d 
Lieutenant. 

The conti-ast in the history and legal position of this 
officer with that of the Secretary for Scotland is curious. 
The latter owes his existence to Statute, which gives him 
his title, powei"8, and duties. The former does not often 
appear in the Statute book. An Act of 1H17 ' says that 
he is to keep the Piivy Seal in Ireland, an Act of 187a* 
makes him President of the Irish Local Government Board, 
and from time to time his signature or other act i.s ex- 
pressed to be of equal validity witli that of the Loi-d 
Lieutenant. 

Scotland was wholly separate from England until tlie 
Union of 1707, and when united the two kingdoms were 
wholly united. Ireland has always been in the position of 
a dependency; to which from 17^^ 2 until if<oo legislative 
independence was conceded. Its separation from England 
by the sea has further contributed to keep up the apparatus 
of a provincial government; so that while Scotland has 
been governed directly from the Home Office, Prix-y Council, 
and other central departments, those same departments, in 
so far as they were not repixxluced in Ireland, have com- 
municated to the Lonl Lieutenant the instructions of the 
central goverament. 

Thus the office of Chief Secretary lias varied in import- 
ance from time to time. When Ireland had a Parliament, 
still more when it had an independent Parliament, the 
Chief Secretary was to the Loi-d Lieutenant what a Secre- 
tary of State is to the Crown, the exponent of the pleasure 
of the supreme executive. 

After the Act of Union the Lord Lieutenant governed 
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Ireland subject to instructions from home, and his Chief 
Secretary, sitting in the House of Commons, ilid no more 
than explain small matters of local government. Thus when 
Sir Arthur Wellesley took a military command in Portugal 
in 180H he did not give up the post of Chief Secretary, but 
employed Mi-. Croker to explain to the House of Commons 
such Irish business as might arise during his absence '. 

But as the business of departments has multiplied, the 
Home Office has ceased to deal with the details of Irish 
administration'^; and as communication has become easier, 
the formal apparatus of Irish government has become less 
necessary. The Lord Lieutenant i-epresents the splendour 
and carries out the formalities of executive goverament, 
the Chief Secretary conducts the business of the various 
departments of Irish Government. One of the two is in the 
Cabinet, but not both. The Lord Lieutenant may have 
special experience in Irish policy and so Ije requiretl in the 
Cabinet, or Irinh bu.siness may need to be conducted in the 
House of Commons by a Chief Secretary who can spetik 
with the weight attaching to Cabinet office. 

The Chief Secretary in such ca.ses helps in the Cabinet 
to .settle the policy winch shall lie puraued in Ireland, and 
is practically responsible for the government of the country, 
though formal comraunications may be necessary from the 
Home Office to the Lord Lieutenant and formal acts done 
by the Lord Lieutenant in Council. For most purjjoses 
the Chief Secretary is to Ireland what the Home Office 
and the Locjil Government Board are to England. 

Ireland has not only a representative of royalty and 
a Privy Council of its own, it also has a Chancellor, law 

' Croker Correspondoace, i. :a. 

* Sir William Harcourt, spcalting in 1681 of the doctrine that he, as 
Uome Socretury, wns constitutionally responsible for the government 
of Ireland, says, ' Id one sense that ia trtie, in another sense it is not 
perfectly accurate. The Bight Hon. Gentloman knows perfectly well 
that the Homo Secretary ia tho only modiutn of communication between 
the Sovereign and the Lord Lieutenant, and he also knows that the 
dotaila of Irish administration do not pass through the Homo Office. 
Therefore, I do not think that the noble Lord can seriously suppose that 
I am the proper source of information with regard to the details of the 
diniaintration of the Executive of Ireland.' Hansard, cvlxii. aa. 
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officers, and a complete duplication of Courts. Of these it 
is not necessary to speak here. 



Sectiox IV 
The Treasury and its Officers 



§ 1. Hidory of the Trectsury. 

The Normans introduced into our institutions a method- Tlie Nor- 
ical system of finance. The Exchetjuer was the Curia ^"JJl^' 
sitting for Bnancinl purposes. But there wei'e certain 
officers of the Curia whose duties lay specially in the 
Exchequer, and a clerical staff appi-opriate to the business 
of the department. 

The Exchetjuer consisted of two office.**, the Upper ' and 
the Lower : the first was a court of Accmtiit, the second of 
Receipt. What wa.s due to the King was ascertained in 
the Exchequer of Account and paid in to the Exchequer 

> The Dialogus de ScAccnrio gives a description or the Upp«r Exchequer 
or Exi'he<|ucr of Account which mity be thus illustrated :^ 
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It is plain that the position of Treasurer is one of leM dignity than that 
of those who sat beside the Justiciar. His proper place would have been 
at right angles to the Justiciar, but that place was lenoporarily assigned 
to the Bisliop of Winchester. 
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of Receipt, and for payments made in the latter acquit- 
tance was oLtained in the former. The procedure of the 
Exchequer will be dealt with in a later chapter, I will 
deal here with the staff. 

The Treasurer and barons sat in the Upper Exchequer 
Treuurer. ^o take account of what was due to the King, and to 
exercise a general financial control '. The Treasurer was 
also responsible for the receipts and issue of the revenue 
in the Lower Exchequer. He was the connecting link 
between the two departments, but by no means the most 
important peraon at the Exchequer board. Rather he was 
a busy official, necessary to the business of the office but 
overshadowed in dignity by the Justiciar and Chancellor. 
In the i"eign of Richard I the Chancery was separated from 
the Exchequer, and the Trejisurer was thus relieved from 
suboixli nation to one of the greater officers of State -. 
The Great Seal was now no longer used for Exchequer 
purposes, and in the reign of Henry III the Chancellor 
of the Exchequer was bi"ought into existence, partly to 
take charge of the Seal of the Exchequer, partly to be 
a check on the Treasurer *. 

Fi-oni the fall of Hubert de Burgh in 123a the office of 
Justiciar rapidly lost importance, till, before the end of the 
reign of Henry III it disappeared. This further increased 
the importance of the Treasurer. In 1300 the Exchequer 
was fixed at Westminster, and the Treasurer and barons 
were forbidden to hear plea.s between the King's subjects *. 
The attempt to confine the jurisdiction of the Exchequer to 
revenue cases was evaded by fiction.s, and the judicial busi- 
ness which had been transacted before the bai*on8 in the 
Exchequer of Account passed to a definite Court — the Court 



The Ex- 
chequer. 



' Thomns, Hist, of Public Di-partmunts, 37, 

' Mftdox, IIiBtory of Exchequer, ch. iv. a. lo. 

' Ibid., ch. xxi. b. 3. The Chonoeltor of the Exchequer was not the 
'lieutenant' of the Trenaurer. The lieutenant was merely a deputy to 
whom the Treasurer might from time to time assign his duties. Ibid., 
ch. zxi, a. a. 

' a8 Ed. I, c. 4. This clause of the Aiiieuti super cartas did but enforce 
a rule the breach of which bad been matter of frequent complaint. See 
Uadox, ch, zxii. s. a. 
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of Exchequer. From the Ijeginning of the fourteenth 
centurj' a Chief Bai"on presidetl over this Court '. 

Henceforth the office of the Treasurer increased in impor- Tlie Lord 
tance, l»ut it b not till niiar the end of the sixteenth century T,.'*aaurer. 
that he became an officer of State so engi-ossed in the 
general policy of the country as to l>e unable to attend 
personally to the detail of hia department. Lord Burleigh 
was the first to employ a secretary to communicate his 
in.struction8 to the Exchequer of Receipt-. Before this 
time the title underwent a change ^. The person holding 
the office had been called the King's Treasurer or the 31 Hen. 
Treasurer of the Exchequer, but when he became the second lO. u. 
officer in dignity after the Chancellor his title of King's 
Treasurer develops into that of Lord Higli Treasurer. He 
was also Treasurer of the Exchequer, but the offices were 
distinct: the firat was conferred by delivery of a white 
staff, the second by patent ; the first was a great office of 
State ; the second placed him at the head of the Exchequer *, 

The office of Treasurer was firat put into Commission on The Com- 
the death of Loi-d Salisbury in i6ia. From this period, ™'|7i"'" 
though tlio Treasurers transacted business in the Exchequer Treasury, 
of Receipt until 1643, the Treasury has become a separate 
department; its authority is necessary for the issue of 
money from the Exchequer of Receipt, and it exercises the 
financial control once possessed by the Exchequer of 
Account When at the Restoration the Ti-easuiy was not 
only put for a short time into Commission, but located in 
a separate set of rooms at Whitehall, the severance of 



' Hnydn, Book of Dignities, 381. H.idos, cli. sxi. s. 3. The title, 
'capitalis bare," seems to have been first used in the case of Walter 
Norwich iu 13 17. 

' Madox, p. 568. Report on Public Income and Expenditure (1869), 

1.336- 

• Thomas, Hiat of Public DepartmentB, p. 4. 

* See the account of the admission of Clodulphin ; Tliomaa, Hist, of 
Pablio Departmenta, p. a; and of llarley. Calendar of Treasury Papers, 
vol. iv. preface. The first account h taken from the Black Book of the 
Exchequer ; the second from an entry made on a fly-leaf of the Treasury 
Minute Book. It is difficult to conjecture from these accounts what 
would have been the duties of the Lord High Treasurer if the staff and 
the patent had been conferred on different persons. 
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Severance Treasury and Exchcfjiier was complete. The Upper Ex- 
Trearory c'^equer may by that thne l>e said to have passed away into 
and Ex- (i^ a law court— the Court of Exchequer, (ii) a body of 
auditors, of whom I sliall have to speak later, and (iii) 
a department — the Treasury. Since 1835, the Paymaster- 
General and the Treasury have discharged the duties of the 
Exchequer of Account, apart from those of Audit which 
have gone to the Controller and Auditor-General ; the Ex- 
chequer of Receipt is now the Bank of England. The office 
of Lord High Treasurer was filled from time to time until 
October 13, 171^, when the Duko of Shrewsbury resigned 
the white staff. Since then the Treasury has always been 
in Commission. 

By the Act of Union with Scotland, the Scotch and 
English Treasuries were merged, but after tlie Union with 
Ireland the office of T/>rd High Trea-surer for Ireland was 
continued until i8i6^ 



§ 2. 27m? Covnmimoii of the Treasury. 

The Treasury Board is created by letters patent under 
the Great Seat * appointing the persons named therein to he 
Commissioners for executing the office of Treasurer of the 
Exchequer of Great Britain and Lord High Treasurer of 
Ireland. 

The Board consists of the First Lord, the Chancellor of 
the Exchequer, and a varying number of Junior Lords. 

Until 17 1 1, whenever the Treasury was put into Com- 
mission, the King named all the Lords, and the First Lord 
was only a more important minister than the others, 'primus 
inter pares \' Since 1711 the First Lord has nominated 
the Junior Lorda, and since the Ministry of Sir Robert 
The Prime Walpole (1721-1742) the office of First Lord has usually 
asFirat' \^^u associated with the position of Prime Minister. The 
Lord. exceptions to this rule are of two kinds. 

' Ab to the inconvoniences wliich nrnse from the eziatenee of the two 
Treasuries, see Parker, Memoirs of Sir R. Peel, vol. i. pp. 11 1-14. 
* See Uie form of patent, Appendix i. 
' Todct, Pari. Ooy. io England, ii. 434, 
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There have been occasions in the last century when there Kxoep- 
was no ilefinite Pnme Minister, as in the chaotic state of *"*"* ^^'' 
paitieH after the fall of Walpole, when Lord Wihiiington 
was First Lord of the Treasury, while Carteret and Henry 
Pelham struggled for ascendency in the Ministry ; or again 
when William Pitt the elder was Secretary of State and 
controlled the policy of the country, while Newcastle dis- 
trihuted the patronage as First Lord of the Treasury ; or 
again as in tlie coalition Ministry of 17X3 when the Duke 
of Portland, who was First Lord, was Prime Minister only 
in name, and Fox and North divided the responsibilities of 
governuieut. 

There have also iieen occasions when the Prime Minister Excep- 
has delilterately chosen an office either less or more laborious '^**'" ^*^' 
than that of First Loi-d. Thus Lord Chatham in 1766, 
when cntnasted by George III with the formation of 
a Ministiy, chose the office of Lord Privy Seal. At this 
time the Treasury Board met twice a week for the transac- 
tion of business, and Chatham was perhaps desirous of being 
relievetl fiwii these routine duties. Fox in 1806, and Lord 
Salisbury in 1885 and again in 1887 and 1895, undertook 
to combine the duties of Foreign Secretary with those of 
Prime Minister. Such an arrangement seems hardly prac- 
ticable nowadays, unless the Prime Minister is a member of 
the House of Lords. To control the general policy of the 
country, to manage the business of the Ministry as leader 
of the House of Commons, and to superinl-eud an important 
department of government, is a combination of duties hardly 
within the compass of one man's powers. Mr, Gladstone 
united the duties of Prime Minister and Icatler of the House 
of Commons with those of Chancellor of the Excher|tter for 
a few months in 1873 and 1874 when Parliament was not 
sitting, and ngain from the spring of 1880 to the begin- 
ning of 1883, but tliis combination tends to become less 
frequent '. 

In 1885 the First Loi-d, Lord Iddesleigh, was neither 
Prime Minister nor a member of the House of Commons. 

' Put, Addington, Pt-rcevAl, knd Peel are the onl^ other instuiOM in 
the last 100 y«an. 

MMK. caowa K 
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The arrangement was anomalous, though the large expe- 
rience of Lord Iddesleigh in matters of finance may have 
rendered it not inconvenient. 

The First Lord of the Treasury has a large patronage, but 
takes no part in the dutie.i of the Treasury, unlesw questions 
should arise in the business of the department which the 
Chancellor of the Exchequer cannot settle ; in such a case 
his position as titular head of the Board and as Prime 
Minister or leader of the House of Commons adds weight 
to his decision. 

The Trea.surv Board does not now meet except on extra- 
ordinary occasions, but until the beginning of the present 
century its meetings were a reality *. The Lords of the 
Treasury, and the Chancellor of the Excheciuer, sat round 
the table, at the head of wliich the King, till the accession 
of George III, used to preside', seated in a large chair, 
which is still iu the Treasury offices; the Secretaries 
attended with their papere ; these were discusseil and 
minutes kept by the Secretaries which were drawn out 
and read the next day. Business increased dunng the 
great wai-s of the last century, till it grew beyond the 
powera of a Board to transact ; the meetings became formal, 
taking place twice a week ; after 1*^27 the First Lord and 
Chancellor of the Exchequer ceased to attend ; the business 
waa prepare<l beforehand for the sanction of the lords ^. 
Since 1H56 the meetings have been discontinued ; indi- 
vidual members of the Treasury ataflf are now pereonally 

' In the reign of Anne the Board sal on four days of the week ; on 
Hoiidsy, it dealt with Scotch And IriaL businciui ; un T^e^Milly, with thts 
Treasurer of tli© Nhvj* in the morning, CommissioiU'n* "f the Customs in 
tljo afteriiuon ; WediK'sday, iu the morning it made up tlio ciish p»pt'r 
for tht> week, in the afteruooii it waited upon the Qucon to receive her 
approval of the caxh paper, and In obtain her signature where necessary 
to warrants ; on Friday, it received the Paymaster of the Forces and the 
Secretary of War in the morning, and tlic auditors and other oflloers 
of tl>e revenue in the afternoon ; Tliuradny was reserved, l>oiag a ' council 
day,' and on Saturday the Board seems to bare taken a holiday. Calendar 
of Treasury Papers, vol, iv. p. xv. 

* George III gave up the hennlitary reyenues for a fixed CiTil List, and 
so had no personal interest in the business of the Treasury. 

' Comuious Papers, 1&47, iviii. 141-8. Evidence of Sir Charlea 
TrsTelyan. 
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responsible for bu»ines8 which is trau.«Micte<i under the 
general control of the Chancellor of thu Exchequer. 

§ 3. The Chancellor of the Exchequer. 

The Chancellor of the Exchequer is always one of the 
Commission of the Treasurj', but he is appointed Chan- 
cellor of the Exchequer and Under Treasurer by separate 
patents, and by the receipt of the Exchequer Seals. 

His duties originally consisted in the custody andDutiwof 
euiployuient of the seal, in the keeping of a counter-roll ^'jf,j".'„f 
which should check the accuracy of the roll kept by the tlR. Ex- 
Treasurer, and in the discharge of certain judicial functions '^ ***"*■"• 
in tbf Exchequer of Account, of which there remains but 
one, and that merely fonnal. The more strictly tinaneiul 
duties of the Chancellor of the Exchequer belong to the 
post of Under Treasurer, which was connected with his 
office in the reign of Henry Vll '. 

The post was not of great importance so long as the R«cent 
Ti-casury Boaixl was in active working. Throughout a [^^"^gf 
great part of the last century it was not necessaiily the ofSc*. 
a Cabinet office, unless held in conjxmction with the first 
Loixlship of the Treasury^. 

In J 809 Mr. Perceval offered the post to Loitl Palmerston, 
who was then 35 yeai-s of age, and htid made one speech 
in the House ! ' Annexed to the office,' says the latter, 
'he offered a seat in Uie Cabinet if I choose to have it, 
and he thought it better that I should have it.' Mr. 
Perceval abided that as a matter of course he sliould liiui- 
self take the principal sliare of the Treasury business both 
in and out of the House ^. 

As the Treasury Board has diminished, so the Chancellor 
of the Exchequer has risen, in impoi'tance. At the present 
time he is in fact a Finance Minister, and the Board of 
which he is a member consists of persons whose duties ai'u 
unconnected with the work of the Treasury, the chief of 

' Report on Public Income and Expenditurr, 1S69, pArt a, p. 335. 
' Ment«ir of Eight H<vii. W. I>owde»w«Il, Cavendish Debates, 576. 
' Buhvtir, Life uf Paluicrijtun, i. 91, 

N 3 
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theui being the Prime M iniHter or leader of the House of 
Conmions. Let us consider the duties which now fall upon 
the staff of the Treasury, of which the Chaucelior of the 
Exchequer is the Parliamentary chief. 

The duties of the old Exchequer of Account and of the 
Treasurer were to the King. It was the Imsiness of the 
office to see that the King's debtors paid all that they 
owed, and that the King's creditors got no moi-c than was 
their due. The duties of the Treasury and of t!ie Chan- 
cellor of the Exchequer are to the taxpayer. It is the 
business of the department to wee that no more money is 
asketl for than is Manted, and that no more money is spent 
than has been authorized by Parliament. The estimates 
are supervised in the Tieasury liefore they are presented 
to Parliament, and Bilb Avhich lay a charge oa the Con- 
solidated Fund, or on money which Parliament is to provide 
for tlie services of the year, must receive tlie assent of the 
Treasury liefore they are iutroiluced into Parliament. If 
this were not so the Chancellor of the Exchequer would 
not be able to balance revenue and expenditure. Besides 
this, the Treasury exercises a general control ovei- official 
salaries, fixing them in the tirst instance, and afterwai*ds 
ascertaining from time to time that work which is paid for 
is actually done. It m responsible not merely for the 
amount demanded of the taxpayer, but also for the expendi- 
ture of public money in the mode indicated by Parliament. 
With this I shall deal hereafter. It is impos-sible for the 
Chancellor of the Exchetjuer to attend pci"sonally to these 
mattere in detail, they arc supervised by the permanent 
staff of the department ; but the policy which governs 
the action of the department is indicated by the Chan- 
cellor of the Exchequer. 

And he has other duties. It is his business when ho 
knows the amount of the public income, and the extent 
of the demands uix)n it, to adjust revenue to expenditure, 
to raise or remit taxation as the occasion may justify, and 
to discover how money may Ix? raised in greatest plenty, 
with least inconvenience. 

Furthermore, it ia his bubiness to obtain the otssent of 



J 



Sect. iv. 1 3 



THR TREA3TTRY 



Iftl 



Parliament to his plans for the taxation of the year, and torepre- 
asaisted by the Parliamentary Secretary to represent the jepurl-* 
department in the House of Conimona The Chancellor '^^'^f '" 
of the Exchequer and his staflF may be regarded as living ment. 
in perpetual conflict — with servants of the State, who 
Avant more paj' than the Treasury thinks they are worth — 
with departments of goverament, which want more money 
than the Chancellor is prepared to ask Pailiameut to grant 
—with the House of Commons, which contests the amonnt 
demaniled, and the mode in which it is propose<l to be 
raised— and with the taxpayer who wishes to have every- 
thing handsome about him, and does not like to pay for it. 
It remains to consider the remnant of the Chancellor's His 



jutticiiil 
powors. 



judicial powei-s. The Chancellor and Treasurer were 
entitled to sit with the Barons of the Exchequer when 
that Court sat as a Court of Equity. Sir Robei-t Walpole 
sat and gave a casting vote in 1735. But tlie Equity 
jurisdiction of the Court was taken away in 1841 ', and 
the Judicature Act excludes the Treasurer and the Chan- 
cellor of the Exchequer from judicial powei"s in the High 
Court or Court of Appeal*. 

But in the appointment of Sherifts tlie Chancellor The ap- 
resumes his old place as though in the Exchequer of ofs" ™ur». 
Account. The ceremony which tak&s place on the lath 
of Noveiulmr, the morrow of St. Martin, recalls the ancient 
Exchequer, wherein tlie Sheriffs were the connecting link 
Ijetwteu the .shiremoot and the Curia. Not only are the 
Judges summoned for this appointment, but all the mem- 
liei-s of the Cabinet. Tlie justiciarii and great officers of 
State sit once more on the Exchequer side of the Curia, 
only the Exchequer and its Baixins have gone, and the 
Chancellor of the Exchequer fintls himself presiding in 
the King's Bench division of the High Court of Justice \ 
The King's Remembrancer reads out the names on the list 
for the ensuing year, the Judges supply names sufficient to 
complete the number of three for each county, the Clerk 
of the Privy Council reads out excuses, and the Lorrls of 



' 5 Viet. c. 5. ' 36 * 37 Vict. 0. 66, s. 96. 

* 44 4 45 Vict. c. 68, ». 16. 
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the Council and Judges accept or reject the excuseft. The 
list is made out, and the suUsequent proceedings take place 
at the Privy Council '. 



The 

Junior 

Lords. 
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side, 
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Patroiuge 

Secretary. 



§ 4. The Parliamentaivj Staff. 

Tlie Junior Lonls who, with the First Lord and Chan- 
cellor of the Exchequer, make up the Commission of the 
Treasury, are usually three in numlier, and there is a 
tradition, not uniformly ohserved, that there should l>e an 
Engli.sh. a Scotch, and an Irish Lord. They have from 
time to time some depnrtinenta! Inisiueas aa-signed to theui. 
and to one is specially entinisted the consideration of 
claims of public servants to superannuation allowances. 
But theii- duties are mainly political ; they act as assistant 
Whips, and help the Patronage Secretarj', the senior Whip, 
to bring up the rank and file of the Government supportera 
when required for a division. One of them may represent 
the Board of Works, or the Board of Aojriculturo, if the 
head of eitlier of those departments, each of which has 
but a single iwlitical representative, chancea to be a peer. 

It will lie seen that the Treasury as at present constituted 
has two sides, a political and a tinanciat ; the political 
represented by the First Lord and the Junior Lords, the 
financial by the Chancellor of the Exchequer, The First 
Loi*d is usually Prime Minister or leader of the House of 
Commons, or l)oth, and is entrusted with the extensive 
patronage of the Treasury. Each of these great officers 
has a Parliamentary Secretary. The Patronage Secretflrj' 
is the suWrdJnate of the Fii'st Lord, assists him in the 
distribution of the patronage of the Treasury, and acts as 
the chief Government Whip, attending to the maintenance 
of the Oovernmeut majority in and out of Parliament. 

' The SberifTs Act, 50 & 51 Vict, 0. 55, does not require that more than 
one great nfflcer of State ahould be prcBont, and two jiidgoa. Prnctionlly 
it U neceKaary thttt aix or aevon judges ^ho^^d attend. Report of Select 
Cominitte» of Lords on the office of High Sheriff, Com. Papers, 357, 
188S. Tho Lords of the Counril determine the order in which thp names 
shall stand, nnd at a Bubsequent meeting the King pricks the name 
selected for eaoh coanty. 
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The Financial Secretary is the subordinate of the Chan- Tho 
cellor of the Exchequer, He is usually responsible forfjj*"'"*' 
the estimates for the revenue departments and the civil 
service, and for votes of credit; he has to do the drudgery 
of the financial business transacted in Parliament, to take and Secre- 
charge of Bills which affect the Revenue, and to defend ""^^ 
the estimates laid before the House of Commons. 

The history of these last-mentioned officers is somewhat 
obscure. Lord Burleigh appears to have been the first 
Treasurer who employed a Secretary to give his instnictions 
to the Trea.suiy. The fii-st notice of joint Secretaries was 
when Loixl Roch&ster was Treasurer in the reign of James I ; 
after that there was but one until 17 14, when there were 
again two. From the commencement of the eighteenth 
century the post was held with a seat in the House of Com- 
monw '. Since tlien they have generally, ami for some time 
past always, l)een members of the House. Their offices are 
not held /ro?n or under the Crouji, and they are appointed 
simply by being ' called in ' to the Treasury Board. 

The mode of appointment is a curious anomaly, Tlie 
position of the Financial Secretary gives him an intimate 
knowledge of the work of an important department, and 
therewith an administrative and Parliamentary experience 
which usually leads to Cabinet office. The Patronage Secre- 
tary, as chief Whip, guides the Parliamentary de.stinies of a 
Government, and may be calleil upon to advise a Cabinet 
on questions of Parliamentary policy of the gravest import- 
ance. But these two officers, though their selection is a 
matter of concem in the foniiation of a CJovemment, are 
nominally and formally appointed by a Board of which the 
majority consist of the a«isistant Whips, the junior Lords of 
the Treasury, whose duties, as defined Iry Canning, were 
' to make a House, keep a House, and cheer the Minister.' 

§ 5. Tlie Pennaneut Staf. 

So far I have spoken of the Treasury as a body of 
political officers, some connected very remotely, if at all, 

' See, as to tho history of the Secretnry to the Treaiary, Thomas, 
Hist, of Public Deparlments, 16, 17. 
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with finaneifil Imsiness, others, such as the Chancellor of 
tlip Exehecjiier and tlie Financial Secretary, responsible for 
the course of our financial policy, and with its exposition 
and conduct in Parliament. 

But these political officers who change with the rise and 
fail of parties are the temporary chiefs of a permanent 
staft'. The practical inconvenience of frequent change in 
the Secretaries of the Treasury was felt in 1805, and was 
met by the creation of a PemTanent Secretary, whose 
oiBce is incompatible with a seat in Parliament, whoee 
duty it is to supervise the daily work of the Treasury, 
and to inform and assist the Parliamentary representatives 
of the department. 
and staff. The wide-reaching financial control exercised by the 
Treasury over all the departments of government gives a 
peculiar importance to its permanent staff ; for all estimates 
must he approved by the financial heatl of the Treasurj', 
the Chancellor of the Exchequer, and the details of these 
estimates must necessarily Ije scrutinized by the persons 
who are from long experience familiar with such matters, 
and can supply the Chancellor with materials for forming 
conclusions. All expenditure must, in one fonu or another, 
receive the authority of the Lords of the Treasury; and 
this phrase is kept in use although neither the Firat Lord 
nor the junior Lords concern themselves with the details 
of departmental expenditure. When the applicant for 
money is infonned that ' my Ijords ' cannot assent to his 
demands, he must understand that the permanent .staff have 
raised objections, and that if he wants the matter to go 
further he must obtain access to the Parliamentary 
Secretary or to the Chancellor of the Exchequer. Statu- 
toiy control is given to the Treasury in respect of the 
form of keeping the public accounts; and in the employ- 
ment, as well as in the grant, of public money the Treasury 
possesses, either by Statute, by custom, or by arrangement, 
a wide supervision. 

This control can oidy be efficient, or even possible, by 
reason of the permanence of the txxly of officials who exer- 
cise it. Eiconomy can only lie maintained by constant 
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watch fulnefts over the 'springs and .sources of espeiuliture. 
It would be idle to expect officials, who were dependent for 
their position on the eontiiiue<l existence of a government, 
to take up the threatls of departmental policy just where 
their predecessors had laid them down, to incur the un- 
popularity which is the lot of the economist, without t!ie 
prospect of seeing the fruits of their Jal-^urs. The im- 
portance of the penuaucnt Civil Service will he dealt 
wiUi later : but it is impossible to conclude an account 
of the Treasury and its powers without alluding to the 
necessity to such a department of a skilled and permanent 
staff. 

§ 6. Defxirtinents connetted ^ntk the Treasury. 

In close connexion with the Treasury are several depart- Depart- 
ments of goverimient. The reai5on of such connexion tlilfej-s "opntpti-d 
in the different cases, as does the character of the con- with 
nexion. Of some of these departments I shall have t-o " ' 

speak later in dealing with the revenue and expenditure of 
the Crown. 

The Comptroller and Auditor-General is an official inde- Control 
pendent of any government department, but discharging ""^^^^ 
functions which keep him in constant communication with 
the Tret\sury : for the departments of governn^ent cannot 
obtain money without the intervention of the Treasury, 
and the Treasury cannot supply their nee<ls or check their 
expenditure without the aid of the Comptroller an<l 
Auditor-General. But he stands apart from politics : his 
salarj' does not come under the annual consideration of 
Parliament, but is charged on the Consolidated Fund '. 

The other departments which are in immediate con- 
nexion with the Treasury are somewhat miscellaneous. 
with the exception of those which are concerned with the 
collection of the revenue : the.se are the Commissioners of 
Customs; of Inland Revenue ; of Woods and Forests, i. e. of 
the Land Revenues of the Crown ; and the Postmaster- 
General. 

' 99 & 30 Vict. c. 39, H. 4. For a fuller «ceount of the duties of tliia 
officer, !>ee chapter rii, 
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Ceitain offices appear in the ostimatos as the departments 
of the Treasury ; such is tliat of the Paymaster-General, 
an office which has hy successive Statutes' absorlied all 
the offices through which public money voted hy Parlia- 
ment was previously paid, The office is politicn!, hut 
honorary; it is tenable with a sent in the House of Com- 
mons, and the holder is not required to offer himself for 
re-election on its acceptance. The appointment is by 
Sign Manual warrant. The duties are diseliarfjed by the 
permanent staff of the Pay Office, with powers granted by 
the Paymaster-General. 

Such also is the office of the Parh'amentary Counsel, who 
are appointed by Treasury Minute. The duty of these 
gentlemen is to draft the Bills which emliody the Govern- 
ment measures. It is a difficult duty to discharge, for 
they must not only put the intentions of the Government 
into an artistic statutory form, making this form consistent 
with previous legislation on the subject, if neces-sary by 
repeal of portions of existing Statutes, but they have to 
ileal with the unskilled energies of the private member in 
the way of amendment, and to keep in view the more 
fonnidable ordeal of judicial ingenuity in the way of 
construction. Thus they are required to watch the Bill 
through every stage in either House, and to supply the 
Minister in charge of it with the necessarj' arguments to 
meet amendments which would frustrate the object, or 
embarrass the construction, of a clause. 

Other minor departments figure in the Civil Sen'ice 
estimates as sulxtrdinate to the Treasury, l>ut we may pass 
from these to the departments which are concerned with 
the collection of Revenue. 

These are the CommLssion of Woods and Forests, the 
Board of Customs, the Board of Inland Revenue, and the 
Post Office. 

Tlie Commissioners of Woods and Forests are a depart- 
ment of the Civil Service entnisted with the duty of 
administering the Crown Lands and collecting the land 
revenues of the Crown. 

' S * 6 Will. IV, c. 35, and ii ft la Vict. c. 55. 
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They are appoint^<!, two in number, by Sign Manual 
warrant. Tliey are connected with the Treasury as being 
responsible for a branch, though a small branch, of the 
revenue: and also because, not being otherwise represented 
in the House of Commons, they must look for explanation 
or defence of their conduct, if called in question, to the 
representatives of the Treasury. 

Boards of Conimiasioners of Customs and of Inland OnHtoms 
Revenue are appointed by Lettera Patent, and the Chair- JJj'jJ^^j 
man of each Board by Sign Manual warrant. Thej' are Rpvcmio. 
diHtinctly revenue departments, and tiieir work is more 
nppixtpiiately considered when we come to deal with, the 
sources of public revenue, distinguishing that which .siprings 
from duties levieil ^m foreign gootls entering the cnuntr}- 
and that which comes from other forms of taxation. The 
Post Office demands separate treatment. 



W 



k 



^ 7. The Pott Office. 

The Post Office differs from the Commis-HJon of Woods 
and Forests in tliat it is treated a.s a revenue department, 
and not a.s a branch of the Civil Service. It differa fi-om 
all three of the foregoing departments in that it ia directly 
represented in Parliament. 

The Po9tma,st*r-General is a political officer appointed 
from time to time bj' letters patent under the Great Seal. 

From the early part of the sixteenth century it would History cf 
.seem that po.stal arrangements existe<t, not for public con- 
venience, but for the use of the King and his Court, and 
these were under a Master of the Posts. In the reign of 
James I and Charles I posts were organizetl for general 
convenience, and from the reign of Charles II they furnished 
an appreciable item of the revenue settled u^>on the King. 
But until 1710 the duties were canied on by one or nvore 
persons under the supervision of a Secretaiy of State. 

In 1 7 10 a Postmaster-General was appointed, holding Tlie Pott- 
office by Letters Patent : and the office fell under the Oe'l^^rai 
disabilities attaching to new offices by the Place Bill of 9 Anne, 
1707, Throughout the last century, and until 1823, the " ' 
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offici' was held usually by two joint Po8tmastei*s ; since 
then it has been held by one pci"8on. Except for the short 
period of Mr. Canning's Ministry, it was always held by 
n peer, with a view to the Parliamentary representation of 
may Bit ia the Post Office, until in iK66 the disability was removed 
anil the Postmaster-General rendered capable of mtting in 
Parliament ', subject to the rale that acceptance of the 
office vacnte.H tlie seat of the holder, leaving him eligible for 
re-election. 

In 1 83 1 the English and Irish Post Ofiice«, which had 
until that date been under separate management, were 
bi-ought under one heail, and since 1K37 the office of Post- 
master ha.s lieen reganled as political, changing hands with 
changes of Ministry. 

The year 1K37 niark.H an epoch in the history of the Post 
Office. In that year a group of Statutes- was passed, one of 
which repealed in its entirety the immense mass of legisla- 
tion which had then accumulated aliout the Post Office, 
while another defined its privileges and conditions of 
management. It is the latter Act which gives a monopol3'' 
to the Post Office in the carriage of letters and newspapers: 
private enterprise is not allowed to compete with the 
Government, although in the process of crxishing private 
comjietition the Post Office may be .stimulated to new efforts 
for meeting the public convenience. 

The position of the Postmaster-General is exceptional. 
Fram one point of view the oflSce is a depai-tment of the 
Revenue, and as a revenue tlepartment it i.s controlled bj* 
the Treasury. But, unlike other such departments which 

Lare mei-ely concerned M'itli collection and receipt, the Post 
Office transacts a business which is immense in compa-ss and 
variety, which no private enterprise could transact so cheaply 
or conveniently to the public, and which, though conducted 
primarily with a view to public convenience, incidentally 
provinces revenue ^ As head of a great business concern 
the Postmaster-General is a large employer of lalK)ur ; he is 
also concerned in dealings with steamship companies 08 
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99 & 30 Vict. c. 55. « ^ Will. IV. t I Vict, c 3a, c 33. 

* Post, ch. vii. sect. i. { 5, 
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regards contracts for tlie carriage of mails ; an J Avith inter- 
national ijueatioufi in respect of treaties &» to postal arrange- 
ments with foreign countrieH ^ He is also therefure the liead 
of a great administrative office, but, though he may suggest 
and ailvocnte means for increaeiug the unefulnuMS of his 
department, liis |>owers are conferred and very precisely l>is pownr 
defined by Statutes, and their exercise, wherever it goes g^t^,!^ !*^ 
beyond mere regulation and touches the Revenue, is subject 
to Treasury control. 

His power to fix rates of postage where they are not Bubject lo 
settled by Parliament must be used subject to tlie approval ci.utnj!?' 
of the Lords of the Treasury. So twj Parliament gives 
authority for contracts for the conveyance of mails; but if 
Parliament does not fix the rates, they must be settled by 
the Postmaster-Cieneral, with the consent of the TreAHury. 

His regulations as to the Post Office Savings Banks, and 
money-orders, are in like manner subject to tlie approval of 
the Treasury, and the consent of that department is required 
to enable him to purchase, sell, or exchange land, and to 
purchase, lease, or regulate the business of the Telegraph -. 

His position is in this respect different to that of the other 
chiefs of great spending departments. The Treasury has 
a voice in the amount of the sums asked of Parliament for 
the vai'iouR services of the anuy and the fleet, but the assent 
of the Treasury is not retiuircd to the pattern of a new 
riHe or the design of a ship. In the department of the 
Postmaster- General Parliament lays down the rules of 
management in great detail, au<.l leaves it to the Treasury 
to see that these rules are carrietl into effect. The Post- 
master-General is no more than the acting manager of 
a gi'eat business, with little discretionary power except in 
the exercise of the very considerable patronage of his office. 
He may suggest to the Government an extension of postal 

' See Hansard, N. S., vol. clxxxii. pp. ic;?, toSa, speeches by Mr. CLildera 
and M.T. Gladstone on the Bill which made the office tenable with a seal in 
the Coraoiout. 

' I have not attempted to give references t'.> the numerous Statutes by 
which the powers of the Poatmaster-Gi-neral are conferred and defined. 
Such information may tie found in the Chronological Table and Indrx 
to the Stiitult's. 
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arrangements with foreign countries, which the King may 
eft'ect by treaty : but it is only in Parliament and by legisla- 
tion that he can introduce new methods for the conduct of 
his business, or new departments of work to be undertaken 
by his office. And it is from hia Parliamentary position 
that hia office derives the influence which gives it 
importance. 



Skction V 

TuE Commission or the Admiualty 

§ 1. lUs Hidury. 

The The Admiralty, like the Treasury, represents a great 

Bourd*^" office eutmsteil from time to time to GommLssionera 
appoiuted by Letters Patent under the Great Seal. The 
office is that of Lord High Admiral, and it has been in 
Commission since 1708, except in the year 1837, when 
for a short time the Duke of Clarence was Lord High 
Aduiiral. 

But before 1833 the Commissionei's of the Admiralty were 
not entrusted with the entire management of naval iittairs: 
they dealt with 'the appointment and promotion of officers, 
the movements of ships, and the general contix»l of the policy 
of the navy ',' There were two Boards sulwrdinate to them, 
the Navy Board, which dealt with pay and stores, otlier 
than ordnance, or victuals, and the Victualling Board, which 
attended to the supply of meat, biscuit, and beer ; besides 
these the Treasurer of the Navy, though a member of the 
Navy Board, hail a separate office ; he obtained from the 
Treasurj' and paid over the tiums which the Navy Board 
directed him to pay ^. 
TreMurcr. lu 1 8^-52 Sir James Graham, then First Lord of the 
Admiralty, obtained the jwissing of an Act ' which abolished 

* Report of Royal Commiasion to inquire into civil and profesaional 
DdoiniBtratiou of naval and military departmcnta, 1890 [u. 5979], Ap- 
pendiz i. 

* The Lawa, &«., ofthn Admiralty of Oreat Britain, Civil and Military, 
vol. ii. p. 410 (publistied 1746). 

« a 4 3 Will. IV, c. 40. 
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these two Boards ami placeil tlieir duties in the hands of 
officers each of whom was subordinate to h Loni of the 
Admiralty. Thi"ee years later the office of Treasui'cr was 
abolished, and its duties assigned to the Paymaster- 
General '. 

Thenceforth the entire business of the Navy has been 
conducted under the supervision of the Admiralty Boai-d. 
The Letters Patent constituting,' the Commission of the 
Admiralty, after revoking the previous Patent, ap}x>int 
certain persons named to be Commissioners for executing 
the office of Lord High Admiral, with jxiwer to do every- 
thing which that officer might do if in existence, to 
discharge all the duties which had once been done by the 
Navy and Victualling Boards, and to ntake all apixjintments, 
not only professiouali, as the Lord High Aduiiitil had been 
wont to do, but in the civil departments of the service. 

It will be necessary hereafter to speak again of the 
Admimlty and its working iu a chapter on the Aniiod 
Forces of the Crown, but at the risk uf repetition some 
points may be mentioned here. 

^ 2. Its Co)iUUulit)n, 

The constitution of the Board is now settled by Order The Board, 
in Council, of the loth August, 1904^ and consists of 
the First Lord, four Sea Lords, and a Civil Lord. There 
are two Secretaries appointeil by the Boanl, one Parlia- 
mentary and Financial, a political officer changing with a 
change of Government; one Permanent, and independent 
of political] changes. 

The Board now meets once a week, or oftener if the ItH rneeU 
First Lord so pleases. In former times it met more '"^ 
frec|uently, but much administrative work is done by the 
Lords and Secretttries iu their respective departments. 

The Lords Com mission ere are nominally upon an The 
equality. The Patent makes no distinction in their ''^'^^**° 
respective positions : the political chief of the Admiralty FirstLord, 
is only the Lord whose name stands first in the Coni- 

'5*6 Will. IV, 0. 35, ' J905. [Cd. 3416.] 
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mission. But in fact the Fii'bt Lortl is supi-enie, and for 
two reiusons. 

TJie Firat Lord lia« f<jr a very long time been a member 
of the Cabinet, He therefore speaks to his colleagues 
with the force of the Cabinet behind him. If tlie other 
Lords differ from him at the Board he can say that unless 
his wishes are earned out he will not remain a member of 
the Board '. If, as would l»e piijlwhle, the rest of the 
Cabinet support the Firet Lonl against his colleagues, the 
King would be adNnsed to issue fresh Lettem Patent, con- 
stituting a new Commission of the Admiraltyj in which 
other names would l>e auliatituted for those of the dissen- 
tient memljers of the Boaixl. 
(3) Under Again, Hucce-ssive Orders iu Council have made the First 
iuCouiicil ^^^ responsible to the King, and to Parliament, for all 
the business of the Admiralty, and have, in tuldition, made 
the other members of the Board responsible to the Firat 
Lonl for the business assigned to them. 

By Order in Council of the loth of August, 1904*, the 
First, Second, and Fourth Sea Lords are to he responsible 
to the First Lord for so much of the general business of the 
Navy, and the movement, condition, and pereonnel of the 
Fleet, as may be assigned to them or each of them by the 
First Lord; the Third Sea Lord and Controller is similarly 
responsible for the matirid of the Navy ; the Parlia- 
mentary Secretary for the Finance of the Department and 
for such other busineas of the Admiralty as may be from 
time to time as,signed to him ; while the duties of the Civil 
Lord and the Permanent Secretary are left to be assigned 
to them from time to time. 



'JJif di.tlii 
Iiuliou <jf 
bosiaew. 



§ 3. Didrihution of Butsineea. 

The present distribution of business rests on a Minute of 
the First Lord, made on the 20th October, 1904^. Its 

' Boport of Select Coniniitt<?« cf tlio Commons on the Board of 
AdmirnUT, i8tii,p. 185. Evidence of Sir John Pakiogton, 

' [Cd. 2416.] 

' Statement showing proM'nl distriljulion of business between the 
varioas members of the Board of Admiralty, 1905. [Cd. 0417.] 
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general character la indicated by the terras of the Onler in 
Council, but we may note that the Civil Lord has to do 
with the Civil business of the Navy, and the Permanent 
Secretary with the internal working of the office, with 
correspondence, and with the transaction of routine busi- 
ness. 

Two things may be noted about the distribution of The- Par 
business. The Parliamentary Secretary holds a position of ,„ry ^ ' 
very high importance in the Ministry, though his office Secretary, 
does nut bring him into the Cabinet. He commonly 
represents the Department in the Commons, and is respon- 
sible to the Fii*9t Lord for the Finance of the Navy, for 
all proposals for now expenditure, and for the purchase 
and sale of ships and stores. But he is not a member of 
the Board, he is appointed by the Board, and a minute of 
the Board is the only record of his appointment. Among 
those who appoint him is the Civil Lord whose name 
appears in the Patent constituting the Commission, whose 
office, unlike that of the Parliamentary Secretary, rec)uii-es 
him to seek re-election. And yet the political positions of 
these two ministei-a in point of importance and responsibility 
curiously reverse the technical and formal rank of their 
respective offices. 

The First Sea Lord is given a position of greater ThoFii 
importance than heretofore in the Minute of the aoth 
October, 1904. In any matter of great importance he is 
always to be consulted by the other Sea Lords, the Civil 
Lord, and the Secretaries, and though these officers have 
direct access to the First Lord, if they desire it, the First 
Sea Lord becomes, in all matters of great importance, the 
necessary intermediary between them and their political 
chief. 

This is not the place to speak more fully of the working 
of the Admiralty or of the large permanent .staff which 
secures continuity in the details of admiuisti'atiou. 

The Admiralty h constituted with the obiect of securintr Oeneral 
responsibility to Parliament by entrusting the affairs of tion'of 
the Navy to a civilian who shall represent the department AdmirJiy. 
in one or otlier House, while care is taken to supply this 

4M09I. CIOWN n 
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civilian minister with the hest professional advice. As 
regards the general policy of the Board this advice comes 
through the Sea Lords, who change with changes of 
government: in matters of detail the First Lord has the 
assistance of an efficient peimauent staff in all the 
numerous departments of naval admiuisti'ation. 

Section VI 

The Boards 

There is one large and distinct group of those depart- 
ments of government which remain, consisting of a number 
of Boards. These, unlike the Treasury Board and the 
Admiralty Board, do not represent great offices put into 
Commission. lu earlier times they would have been 
Committees of the Privy Council. The oldest of them, 
the Board of Trade, has never, strictly speaking, ceased 
to be a Committee of the Council : the youngest, the Board 
of Education, was a Committee of the Council until the 
year 1 899. In every case the Board includes, besides the 
President, a number of great officials, usually the Presi- 
dent of the Council, the five Secretaries of State, and the 
Chancellor of the Exchequer. The President, e.xcept in 
the case of the Board of Work.s, is appointed by Order or 
Declaration in Council ; the Boai"d is a phantom ; the Presi- 
dent, though by its statutory constitution he would play 
a minor part among the great officers of State of whom 
the Board consists, is, in fact, the sole head of his 
department. These Boards are not merely indications of 
diminished administrative importance of the Council ; they 
mark also the increased activity of the State in compelling 
or controlling the action of the individual in many depart- 
ments of liuman affairs, 
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§ 1. The Board of Trade. 

This Board has a long historj-. In 1660 Charles II 
created two Councils, one for Trade and one for the Foreign 
Plantations, These were combined under one Commission 
in 1672, which, being revoked in 1675, the control of trade 



returned] to the Privy Council. In 1695 the Board of Trade 
and Plantations was created. This Board was alx^lished in 
1781. The sarcasms of Burke ^ on its costliness and in- 
efficiency were doubtless justified ; but the Board would 
seem to have had difficulties fix>ni a want of executive 
power, which might account for its incapacity. It could 
collect information and make suggestions to the Secretary 
of State for the Southern Department, but it could do no 
more, and in the hands of persons not naturally veiy 
zealous to give a return of work for their salaries, it 
became an expensive machine for making inquiries which 
were seldom made, and for having in readiness a<lvice 
which was seldom asked for. From 17H2 until tlie present 
time the Board of Trade has been a Comuiittee of the Privy 
Council. An Order in Council of August 23, 1 yHft, never since 
revoked, constitutes a Committ«e of the holders of certain 
high offices, conspicuous among whom are the Archbishop 
of Canterbuiy and the Speaker of the House of Commons. 
A President and, until 1867, a Vice-President were from 
time to time appointed in Council, and individuals were 
added to the Committee for special purposes ^ The Com- 
mittee very rarely met, and its duties were discharged by 
the President and Vice-President. 

In 1 86a it was enacted that this Committee of Council 
should henceforth !«? descrilwd as the Board of Trade, and 
the Board is defined in the Interpretation Act, 1B89, as 'the 
Committee of tlie Privy Cooncil appointed for the con- 
sideration of matters relating to Trade and Plantations ^,' 
and in 1 867 the Vice-President ceased to exist, and a Parlia- 
niientary Secretary was appointed. The President and Secre- 
tary are both capable of sitting in the House of Commons. 

The duties of tlie Board before 1840 were almost entirely Its con- 
consultative ; it collected statistics on the subject of trade, duties?'' 
and was ready to offer advice to the Foreign Office on the 
subject of commercial treaties, and to the Colonial Office on 

' Durko, 8p«ech od Ecunomicul Reform ; but se« Lift of Slielburne, by 
Lord Fitz- Maurice, i. 340. 

' Se« Return to an Order of the Iloune of Commons for 1871 ^Ba\ 
' 94 ft 35 Vict. c. 47, 3. 65, and iee 5a ft 53 Vict. c. 63, 1. la. 
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questions arising out of our dealings witli the colonies. In 
1840 it began to acquire its modem executive functions; 
it was then for the first time called upon to settle and 
approve the by-lawa of railway companies. Its duties in 
this respect grew, and for some time tlie department had 
a double aspect. It was the Committee of Council for 
trade and foreign plantations ; in this capacity the Com- 
mittee met to consider and report to the Colonial Office 
upon the constitutions pro|)o.^d for our colonies in Africa 
and Australia \ It was also the Board of Trade, and in 
this capacity the President and Vice-President exercised 
an administrative control over railways, harl)Ours, and 
other matters comnutted to the Board by Statute. Gradually 
the consultative functions dwindled, and the adunniHtrative 
functions grew. In iii6^, after some discussion as to the 
relation of the Foreign Office and the Boaixl of Trade, the 
fonner department established a new division to caiTy on 
correspondence in conimei-cial uiattera, not only with the 
Board of Trade but with representatives of foreign powers 
in England*; and a few yeara later, in 1873, the consul- 
tative branch of the Board wholly disappeared ^, 

We have then to consider what are the present duties of 
the Board. They are now mainly executive and regula- 
tive rather than ad visor j'. 



Sutistica. The part of its present woik which most nearly repre- 
sents the old functions of the Board as an adviser in trade 
and colonial mattei-s is the statistical department. The 
Board collects and publishes the statistics of the trade of 
the United Kingdom, the colonies, and foreign countries, 
and of agriculture, including the average price of com in 
England and Wales, calculated from weekly returns. This 
department also keeps and publishes a record of the con- 
ditions of the labour market. Here too is kept a register 
of the rates of duty levietl by foreign countries on British 
goods. In general it may be said that persons in seareh of 
statistical information on the subject of trade and na\dga- 

' Hansnrd, ovi. iiao. * Hatiaaril, clxxvii. 1880. 

' Hansard, ecix. 1150. 



tion, and of the conditions of lalx)ur in the United Kingdom, 
will obtain it at the Board of Trade. 

Beyond this it may be said that wherever the State 
regulates trails in the interest of the public aafety, con- 
venience, or profit, it is represented by the Board of Ti-ade '. 

In some matters the Board exercisea ancient royal pre- 
ragatives transferred by Statute to departments of govern- 
ment. In others it representa the modem activity of the 
State. 

The ancient claim of the Crown to create monopolies in Patents. 
tlie buying, selling, making, or using commodities was 
limited by an Act of Jamea I to the grant of I^ttera Patent 
for the exclusive ase of new inventions^. This prerogative 
]ia.s been reg\ilated by subsequent Statutes: ami the grant 
of patents, together with tlie registration of designs and 
trade marks, is now placed under the superintendence of 
the Board of Ti-ade^. 

UfJOH the commercial departtiieut is thrown the duty of Standard*, 
keeping the standard of weights and measures, formerly 
the business of the Exchequer. The entire machinery of 
Bankruptcy, apart from the consideration of legal questions, Bank- 
is in the hands of the Board *; .so is the registration of Joint ■""P'^^y- 
Stock Companies, conducted by a separate office, but one Com- 
included in the railway department, of which something P*"'®*- 
uuist \)e said. 

The jxjwers and privileges conferred upon con^panies 
which provide things of indispensable use or convenience 
are, generally speaking, exercised under the control of the 
Bojird. 

Such IxHiies are railway and tramway companies, gas and Eailways 
water companies. They are in possession of a practical ^y, ™'"" 
monopoly of things which man cannot do without — light, 'Water aud 
water, ami the means of locomotion. The State entrasts to 
the Board of Trade the task of seeing that these bodies act 

' I do not Attonipt to n-fpr tho reader to any hut the most important 
of tlte vast a«ciimuliition of .Statutes whence the Board dertTes itspowent. 
The Chronulogical Tabb aud Index to the Statutes inu»t be referred to 
f'T further iiiCornintion, 

' 31 Jos. I, c 3. ' 46 A. 47 Vict. c. 57. * 46 ft 47 Viot, c. 5a. 
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with due regard to the interest and to the safety of the 
public. Safety would seem to be the main object of the 
control exercisetl by tlie Board over electric lighting. 

The control is exercised in various ways. Wliere legis- 
lation by private bill or provisional order is required 
to efiect the objects of the company, a governinent 
department can effectively intervene, Wlien the company is 
in possession of its powers, it is controlled by in.spection of 
works, by approval of by-laws and regulations, by inquiry 
into accidents. 



Unrboun. The Harlxjur department is one iu which the Boaixl 
exercises an ancient royal jjrerogative. The soil of ports 
and navigable nvers was, under the feudal land law, vested 
in the Crown. This right of ownership involved a duty to 
8ecui"e the safety of the country from liostile invasion and 
the due payment of revenue arising from the Customs. 

These prerogatives reappear in the departments of 
government which have charge of poi"ts. The Treasury 
and the Conimisaioners of Customs determine what shall 
Ije landing-places for merchandise ', the Boai-d of Trade has 
charge of harbours, subject to the intervention of the 
Admiralty wliere national safety is concerned, and of the 
Commissioners of Wowls and Forests as regards the pec\i- 
niary interests of the Crown in the soil '*, Closely con- 
nected with its resiKtusibility for the maintenance of har- 
bours is the control exerci.sed by the Board over the Inxlies 
to whom is entrusted the business of managing lighthouses^, 
and the funds for their maintenance. The power of regulat- 
ing sea ant] fresh-water iisherie.s hu-s Iteen transferred to 
the Board of Agriculture *. 

The Marine department offers a very complete representa- 
tion of State control over commercial transactions. 

A merchant ship when built is measured, her name entered 
with a description of her in the books of the Board, and 
a certificate of registiy given to her owner which is hence- 

' lo & 1 1 Vict. c. 37, s. 24. ' as & a6 Vict. c. 69. 

' TJie&e are ilu« Trinity Hou^e in Englnnd, the Coinntis«ioaer!i of 
Northern Lighthoubc^!f ia Scotliind, and the Commiasionera of IriBh 
Lighthouses for Ireland. * 3 Ed. Vll, c. 31. 
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forward the evidence of her identity and nationality ; the 
register is, in adflition, tlie owner's title, and this does not 
merely put his title under the protection of a department 
of government, it enables him by a change of the registered 
name to sell and convey his ship to another witli the 
minimum of expense. 

The safety of ship and crew is the next concern. ' The 
ofBcers of a merchant ship are required to pass examina- 
tions in technical proficiency, and to produce evidence of 
character: they then receive certificates enabling them to 
act as masters, mates, and engineers ^' Certain rules are 
made and enfm*ced by the Boaiil for the conduct of officers 
anrl men, for the settlement of disputes, and for the dis- 
charge of the crew, with their due wages if at home, with 
nteans of return if discharged abroad. 

Besides securing ttiat the ship shall be competently 
officered and manned, the Board makes rules as to the 
number of passengers, the lights to be shown, and the boats 
to be cai-ried, the position in the ship of certain sorts of 
cargo; and it is further invested with power to detain 
ships which are suspected of being unfit to go to sea. 

The Finance department of the Board is the outcome of Finance, 
all the above-mentioned duties. The stafi' required to effect 
this elalxjrate supervision, the maintenance of harliours and 
of lighthouses, the arrangementn for merchant seamen's 
savings banks, money orders, pensions for the relief and 
conveyance home of distre88e<l seamen, for the custody 
and trausmisHioii of the wages and effects of deceased sea- 
men — all these matters involve not merely the keeping of 
accounts, but the administration of funds. The financial 
business of the Board involves therefore considerable labour 
and some cost*. 

L § 2. The Board of Works. 

^^ The Board of Works traces its origin to the control pro- 

I vided for the expenditure on royal building.^ which at one 

I time fell entirely upon the Civil List. 

L 



The SUto in i(s Rolatiou to Trade, Sir T. Faiier, p. 123. 
' See Return to an Oi'der of the House of Commona for 1871 (483). 
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In 1782' these wei-e placed under the control of a Sur- 
veyor of Works, wlio was to be an ai-chitect, and regulations 
were made as to outlay on new huildiucrs and repairs. In 
1814* a Surveyor-General was appointeil 'for His Majesty's 
works and public buildings,' whether provided out of the 
Civil List or by Parliamentary grant 

In 1832 ^ the work of the Surveyor-General was taken 
fi-oiii him and entrusted to a department of revenue, the 
001110118810061*8 whose duty it was to manage the Woods, 
Forests, and Land Revenues of the Crown. 

These Commissioners, as was inevit«1)le, applied the pro- 
ceeds of tlie Crown lands to the repair of buildings and 
the maintenance of the public parks, and they did this 
without Parliamentary sanction. In 1 85 1 ■• these depart- 
ments were severed, Tlie salaries of the Commissioners of 
Woods and Forests were brought into the annual votes for 
Civil Service expenditure, and the revenues which they col- 
lected were to ptvss into the Exclie<juer. A new department, 
the Board of Works and Public Buildings, was created, 
consisting of a Firat Coramissioner, the Secretaries of State, 
and the President of the Board of Trade. The Coniuiis- 
Hionei-s must apply to Parliament for funds to cany out 
any public improvement. The First Commissioner may 
sit in the House of Conniions, and the Commissioners of 
Woods ami Forasts were Ijy the same Statute declared 
ineligible for seats in that House. 

The First Commissioner is appointed by warrant under 
the royal sign manual : he acts alone ; the Board never 
meets unless it should so chance that the office of Fii-st 
Commissioner was vacant and business had to be <lone. 
Misdiiiits. The Fii'>*t Commissioner, then, with or without his 
Board, has charge of royal palaces and parks, and beyon<l 
this he has charge of the fabric and furnishing of all 
public buildings, including the Palace of Westminster, 
unless these should be specially assigned to any other 
department. He is thus responsible not merely for the 
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' 33 Geo. Ill, c. 8a, ss. 6, 7, 8. 
• B ft 3 Will. IV, c. I. 



• 54 Geo. 111,0. 157. 

* 14 ft 15 Vitt. e. 43. 
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security of these buildings, but for the comfort and con- 
venience of their inmates. 

^ 3. Tfie Loral Govem-ment Board. 

The Local Government Board is the creation of an Act of 
1871 \ by which the powers possessed by the Privy Council, 
by the Home Secretaiy, ami l>y the Poor Law Board in 
respect of public health, local government, and the adminis- 
tration of the poor law. were transferred to a Board con- 
sisting of the Lon.1 President of the Council, the Secretaries 
of State, the Lord Privy Seal, the Chancellor of the Ex- 
cheijuer, and a Presittent, to be appointed by an Ortlcr 
in Council and to hold office during pleasure. 

To this Board was given power to appoint Secretaries, 
Innpectors, and the necesstiry .staff, witli the sanction of the 
Ti'eaaury. The President and one of the Secretaries were 
made eligible for a seat in the House of Commons. As I 
shall have to deal hereafter- with the government of the 
United Kingdom, central and local, I will leave for con- 
sideration at that point the wide and important duties and 
powei*8 of the Local CJovernment Boaixl, merely Maying here 
that, as in the case of the Board of Works, the Board does not 
meet, and that responsibility for the conduct of its business 
is vested in the President and Parliamentary Secretary. 

§ 4. The Board of Agritulture cnid Fisheries!. 

The Board of Agricultui*e dates from the year 1889 ^. 
Like its brethren the Boards of Trade, Local Government, 
and Works, it consists of a number of distinguished pci-sons 
who never meet, of a President, who may sit in the House 
of Commons, as its political chief, and a permanent staff. 

It docs nut represent to any great extent a new inter- TIik Board 
fercnce by the State with the ordinary !maine.ss of life, ouiture. 
The Act which constitutes it does no more than assign to 
a Board powers exercised by vjirious Ijodies, create a new 
office so as to enable the exercise of those powers to be 
represented and criticized in Parliament, and impose a 
duty tn promote the studies of agriculture and forestry by 
collecting and publishing statistics, by assi-sting courses of 

' 34 * 35 Vict. 0. 70. ■' Ch. v. sect. L J 5. " 5a * S3 Vict. c. 30. 
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instruction, and by inspecting 8ch(X)ls in which such instruc- 
tion is given. 

The Board of Agriculture has acquired powers from three 
sources. From the Privy Council it has taken the powers, 
given in 1877, for the destruction of the Colorado lieetle, and 
by various subsecjuent Acts for preventing the spread of 
contagious disease among animals. The only new power of 
this sort created by the Act is a control with which the 
Board is invested over dogs for the purpase of muzzling 
them at its pleasure, or making niles for their detention or 
even destruction if they stray. 

Perhaps the nia-it important are the powers taken 
over from the Land Conunissioiiers, who, having them- 
selves accumulated the powers and duties of other Boards, 
are wholly alxsorlied and disappear in the Board of Agri- 
culture. The commutation of tithe, the enfranchisement 
of copyhold, and the enclosure of commons took place 
under the provisions of various Statutes, the operation 
of which was subject to the control of bodies of Coui- 
nilssioners. So, too, were the powers of limited owners of 
real property to pledge the credit of the land which they 
enjoyed for drainage or other purposes of invpi"Ovement, or 
to employ for like purposcH the produce of sale of such 
property effected under the Settled Land Act. So, too, 
were the powers of the Universities and tlie Colleges 
therein to deal with property in the management of which 
the public was supposed to have an interest. All these 
powers had been concentrated in a l>ody of Commissioners, 
who were not represented in Parliament. 

From the Boai'd of Trafle are taken, by an Act of 1903, 
powera and duties in respect of the fishing industry ' : and 
tlie King may, by Order in Coimctl, transfer to the Board 
of Agriculture any powers and duties of a Government 
Department which appear to relate to agriculture, to forestry, 
or to the industry of fishing ^. 

* 3 Ed. VII, 0. 31. These duttea may seem iocongruous, but Lord 
Onslow, the Pretident of the Board, urged that the department which 
had the ctire of the loaves should also ho entrusted with the fishes. 
Hnnsard, cxxiv. aaa : 33 Juni>, 1903, 

' 53 * 53 Viot. c. 30, 8. 4 ; 3 M. VII, c. 31, a. i (3). 
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§ 5. The Board of Education. 

Tlkia departineut of government illustrates the extent of Character 
State interference in a matter which fieems so essentially Lrtinentl 
one of private judgment as the education of children. 

When fii-st the State cjime in contact with education, in it« 
iK3^, it contributetl, \\y a grant of £20,000 a year, ad- "' *"^' 
ministered through tht- Treasury, sums in aid of voluntary 
contributions for public elementary education. In 1H39 
the grant was enlarged to 1 30,000, and the duty of ad- 
ministering it was transferred to a Conimitt-ee of the 
Privy Council. This Committee developed into a depart- 
ment, and in 1 856 the Queen was empowered Viy j 9 & 20 
Vict. c. 116 to appoint a Vice-President of the Committee 
of the Privy Council on Education, who should be capable 
of sitting and voting in Parliament. Thus was created 
a Minister of Education, responsible to Parliament. The 
duties of this Minister have increased with the increased 
insistence of the State on the education of its citizens. 

The Act of 1870' put compulsion upon everyschool district 
to provide school accommodation for its children, either by 
voluntary effort, or by the creation of a School Board and 
the imposition of a rate. The Act of 1S76 ^ imposed a duty 
on the parent of evei-y cliiM to cause that child to receive 
efficient instniction in rending, writing, and arithmetic. 
The Act uf 190a" placed elementaiy education under the 
authority of municipal Ixnlies, the councils of counties, and 
of boroughs and urban districts of a given population, and 
required all elementary schools, whether voluntary or rate- 
provided, to be maintained out of rates supplemented by 
a Parliamentary grant amounting to about £a %s. per child, 
As the State contributes so largely to the maintenance of 
the schools, it exercises a corresponding control over their 
conduct. Unless the conditions laid down in the ' Minutes 
of the Eklucation Department,' commonly called the Code, 
are complied with, the gi-ant sanctioned by Parliament is 
not forthcoming in respect of the delinquent school. 
Voluntary aid has dropped out, except for keeping up 

ag & 94 Vict. 0. 75. ' 39 & 40 Vict. c. 79. • a Ed. VII, c, 94, 
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the fabric of voluntary schools, and while the burden on 
the ratepayer is heavy, the taxpayer contrihiutes a sum of 
nearly twelve millions a year to elementary education. 

The constitution of the Board concerns us. Until 1H99 
it was a Committee of the Privy Council, but its chief was 
the Lord President of the Council, not, as in the case of 
the Board of Trade, a President for that particular Com- 
mittee. Nor has the course of its history followed that 
of the Board of Trade. It has wholly ceased even in theoiy 
to be a Committee of the Council, and has l>ecome a Board 
similarly con.stitiited to the Board of Agiiculture and the 
Local Goveiument Boartl. Like the latter Boanl it possesses 
a Parliamentary Secretary an well as a President, and this 
is nceeasary, for the Board uee<ls to be represented in l)Oth 
Houses, since lioth take an amount of interest iu educa- 
tional details which is .sometimes embarra-saing to the 
Parliamentaiy representatives of the department. If both 
President and Parliamentary Secretary are in the House of 
Commons the Lord President of the Council attends to the 
business of the department in the House of Lords and is 
l)repured to take responsibility for its action, 

The Boai-d of E<lucation Act ' (iHyy) made it lawful for the 
I'huTit ^^ ^'rown in Council, by Oi-der, to transfer to the Board any 
Cominis- powers of the Charity Commissioners relatinjj to educa- 
tion, and under Orders made in pursuance of this Act the 
powers exercised by the Charity Commis-sion under the 
Kndowc'd Schools Acts have l:>een so transferred ''. Hence 
the Board is enalile*! to frame, approve, and amend schemes 
for the use of educational endowments where lapse of time 
and change of circumstance have combined to render 
u.seleas, or even harmful, the application of his property 
contemplated by the founder. It rest** with the Charity 
Commissiouei's to determine whether an endowment or any 
pait of it is held or should be applied for educational 
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purposes *. 

The Education Acts of 1903- 
to Local Authorities, acting through Education Committees, 



3^ have given large powera 



' 6a it 63 Vict. c. 33, H. a. '■' S«o p. 216, note. 

• 2 Ed. VII, c. 4a ; 3 Ed. VII, c, a+. 
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over all forma of education within their areas; but to 
discusa the nature and extent of tlvese powei*8 would 
involve an incursion into the ticld of Local Government. 

But the relations of the Board of Education to these bodies 
need to he touched upon here. In elementary education 
there exists eoasiderable administrative control. The 
Local Authority must maintain the number of schools 
requisite for the children of the area^ and, in order to earn 
the money granted by Parliament for the maintenance of 
the schools, must comply with the conditions of the Code. 
The Code, or Minutes of the Boai-d, annually issued, lays 
down regulation.s as to the subjects to l>e taught, the 
qualifications of teachers, the staffing of schools, and the 
dimensions and sanitary condition of the school buildings. 

The powers of the Board in respect of education other 
than elementary, apart from those which it has taken over 
from the Charity Comudssion, depend for their extent 
almost entirely upon the funds at its disposal. By the 
offer of grants of money to scliools and other educational 
institutions, conditioned on tlieir satisfying the require- 
ments of the Boaitl, the types of instruction given may 
be detemiinetl, and the action of Local Authorities guided 
by the policy of the Board. 

But it must not be supposed that the Boarf of Education 
is the only department concemed with educational subjects. 
The Local Government Board exercises administrative 
powers over scliools provided by Boards of Guardians for 
workhouse children '. The Home Office has the control of 
industrial schools, day or residential. These are for children 
found begging or destitute, or in bad company, or con- 
victed of a criminal offence, or beyond the control of their 
parents in persistent truancy from school -. 

The Board of Agriculture has certain administrative 
powers in respect of education in agriculture and forestry. 
The Treasury makes grants to Universities and Univer-sity 
Colleges, and these are determined in respect of amount 

« 7 & 8 Vict. c. loi. 

• 29 ft 30 Vict c. ti8, Indostrial Schools Act ; t Ed. VII, c ao, Youthfal 
01Tt>uders Act 
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and conditions by the Chancellor of the Exchequer. La.stly, 
the Civil Service Coininissioners, by determining the 
character of the examination for the higher branches of 
the Civil Service, can exercise an appreciable etfect on the 
teaching of the universities and the public schools. 

It must be admitted that the relations of the State to our 
educational system, though the Act of 190a has done much 
to give them force and reality, are still unsystematic and 
incomplete. 

Section VII 

Miscellaneous, Subordinate, and Non-political 

Okfioes 

§ 1. The Chancellor of the Duchy of Lancahter. 

The Chancellor of the Duchy of Lancaster is the repre- 
sentative of the Ctx>wn in the management of its land.s and 
the conti'ol of its courts in the Ducliy of Lancaster, the 
property of which is not confined to Lancashire but is 
scattered over various counties. 

These lands and privileges have always been kept 
separate from the herciitary revenues of the Crown, 
though the inheritance has been vested in the King 
and his heirs. The palatine rights of the Duke of Lan- 
caster were distinct from his rights as King; writs and 
indictments ran in his name ; the peace of the Duchy was 
his peace and not the King's ; the Courts were his Courts 
and he appointed the Judges. The Judicature Act has left 
only the Chancery Court of the Duchy, but the Chancellor 
appoints and can dismiss the County Court Judges and 
their suboi-dinatea within the limits of the Duchy. Beyond 
this he is responsible for the management of the land 
revenues of tlie Duchy, which are the private property of 
the Crown, and he has chai'ge of the Seal of the Duchy. 
He is appointeil by lettere patent, and his salary comes from 
the revenues of the Duchy and not fi'om the Consolidated 
Fund. 

In fact the office, except for sonie formal business, is 
a sinecure, since the judicial and estate work of the Duchy 
is done by subordinate officials. The Chancellor is usually 
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a minister whose advice or assistance is necessary to 
a government, although he may from health or other 
reasons be unable to undertake the charge of an exact- 
ing department. 




§ 2. The Law Offifxra of the Crmon. 

The King cannot appear in his own Courts in person to Attorn^ 
plead Ilia cause where his interests are concerned. So from soUcitor- 
very early times he has used the service of an Attorney, General : 
or agent, to appear on hia behalf. The liHt of Attorneys- 
General begins early in the reign of Edward I. The 
Solicitor-General^ whase title and date of appearance sug- 
Igest that he represented the King in matters ari.sing in 
the Chancery, appears first in the reign of Edward IV. 

These law oflScers are not only the legal advisera and their 
representatives of the Sovereign ; they are at the service 
of the State where offences against the good ortler of the 
community are not left to a private prosecution but are dealt 
with by the government of the day. 

The government may call for their advice, and so may 
each department of government ; they are expected to 
defend in the House of Commons the legality of ministerial 
action if called in question. They are not neces-sarily or 
even usually Privy Councillors, but they receive a writ of 
attendance, together with the Judges, to the House of Lords 
at the commencement of every Parliament '. 

The Crown, or it is more true to nay the Government, 
has its legal advisers for Scotland and for Ireland ; the 
Lord Advocate and Solicitor-General for Scotlamt. the 
Attorney- and Solicitor-General for Ireland. The Lord 
Advocate and the Irish law officers are Privy Councillors. 

The law officers of the Crown play a various part. They 
are the legal advisers of the Crown, the Ministry, and 
the departments of government; they are members of the 

' TheM vrrits mark t]ie position of tho Attorney- und SoHoitor-Oenenl 
ag momliorx of thnt outer Council, the Cotuilium Ordinarium an opposed to 
the Concilium Priratum, which was so notlcoable in tho Blxtocnth century. 
The summons in n form, but, like other conatitutionnl formo, throws light 



on the cliarscter of the office to tvhiuh it is attached. 
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Ministry, though never of the Cabinet, and come and go 
with the change of party majoritiefi ; they are members of 
the House of Comuiona, and responsible to Parliament for 
the advice given to the Ci'own and its servants ; they are the 
cliiefs of the legal profession in their reflpective countries, 
and represent the Bar when the Bar takes collective action. 
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§ 3, Subordinate Opjces. 

Most of the Parliamentary heads of departments have 
the assistance, in administration and debate, of a Parlia- 
mentary subordinate ; and even in the case of those offices 
which appear to be single-handed, provision is made for 
their representation in the House of which the political 
chief is not a member. 
Patronage The First Lord of the Treasury is, almost always, the 

'^"i^It^T^ Leader of the House of Commons, and one of his most 
or Chief 

Whip. onerous duties is the arrangement of the business of the 
House. He is expected to insure tlie passing of a certain 
number of Bills which the Government of the day consider 
it necessary to pass, either in the fulfilment of promises 
made at a past general election, or with a view to the pros- 
pects of an approaching general election, or because they 
are needed for the advantage of the country. If he is to 
secure the legislation which he requires he must appropriate 
to the best advantage the amount of Parliamentary time 
which is at the disposal of the Government. In doing this 
the First Lord must rely on the assistance and advice of the 
Patronage Secretary to the Treasury who is ex officw the 
chief Whip of the party in power. He knows, or should 
know, the extent to which the habitual supporters of the 
Government can be relied on to aid the passing of Govern- 
ment Bills, what questions may arise which would have 
a tendency to divide the party, and how far the Leader of 
the House can tax the loyalty of his followers, if he should 
call upon them to sit for long or late hours, or to forego the 
time which would ordinarily be given to occupations other 
than Parliamentary. 

The Patronage Secretary is the Parliamentary assistant 
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of the Leader of the House, but the Leader must be a man 
of strong character and buwiness capacity if he would not 
have the Patronage Secretary mould the deatinies of the 
party. The Financial Secretary to the Treasury assists 
the Chancellor of the Exchequer as I have described in an 
earlier part of this chapter. 

Every Secretary of State has the assistance of an Under 
Under-Secretary. The Presidents of the Boards of Trade, \^rieL 
Local Government, and Blucation have each a Parlia- 
mentary Secretary. An Under-Secretary is appointed by 
letter from the Secretary of State ; a Parliamentary 
Secretary by a minute of the Board, which for these 
purposes is the President. Beyond this dilierence in the 
mode of appointment, and the fact that the Under-Secretary 
receives a somewhat larger salai-y than the Parliamentary Parlia- 
Secretary, there is no difference in their duties. The sub- a*^^*^ 
ordinate who represents his department single-handed in tariea. 
the House of Commons has necessarily harder work, and 
a position of greater responsibility and influence, than the 
subordinate whose chief is with him in the Comniona, or even 
than the subordinate who is single-handed in the House of 
Lords. But this feature of their political life is common 
to the LTnder-Secretary and the Parliamentary Secretary. 

The War OflSce has a larger Parliainentaiy staff, and so 
has the Admiralty. The Secretary of State for War is 
assisted by a Financial Secretary as well as by an Under- 
Secretary. The First Lord of the Admiralty by a Parlia- 
mentary and Financial Secretary as well as by a Civil Lord. 
The Boards of Agriculture and of Works, if their political 
chiefs are in the House of Lords, are represented in the 
Commons by two of the Junior Lords of the Treasury, 
and the Financial Secretary to the Treasury represents the 
Post Office if the Postmaster-General is a peer. 

Irish business is dealt with in the House of Lortls by the 
Lord Lieutenant; and if the Secretary for Scotland should 
be a peer the Lord Advocate represents that department in 
the House of Commons. The Lord President \ Lord Privy 

' Bvforo the passing of the Board of Education Act, 1899, the Lord 
President of the Council would represent the Education OiSco in the 
aMio»- caowa P 
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Seal, and Chancellor of the Duchy needs no Parliamentary 
assistance. 

The Parliamentary Under-Secretaries are not considered 
as holding oflBice under the Crown. They do not kiss hands 
or go through any other formality on their appointment, 
nor does the acceptance of such office vacate their seats '. 
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§ 4. Minintera and Cabinet. 

The offices which necessarily bring their holders into the 
Cabinet used not to be more than ten in number. The First 
Lord of the Treasury, the Lonl Chancellor, the Loi-d 
President, the five Secretaries of State, the Chancellor of 
the Exchequer, and the First Lord of the Admiralty, 
must be members of every Cabinet, though the Chancellor 
of the Exchequer was not considered essential to a Cabinet 
at the beginning of tlie last century, nor the First Lord of 
the Admiralty at the beginning of the eighteenth ^. The 
Lonl Privy Seal is assumed to hold an office of CaViinet 
rank, and Scotland, Ireland, Trade, Local Government, 
and Agriculture and E<Iucation have now acquireil a 
prescriptive riglit to representation in the Cabinet. The 
Chancellore of Ireland and of the Duchy of Lancaster, the 
Fosbnia-stcr-General and the First Commissioner of Works, 
may or may not lie in the Cabinet; this would depend on the 
importance of the holder of the office, or on the willingness of 
a Prime Minister to gratify his supporters in the Minietiy. 

But the ahe of Cabinets tends to increase, ami it may 
be that the system is changing under our eyes. Mr. 
Gladstone's Cabinet of 1M86 consisted of 14 membera. In 
1S93 Lord Salisbury's Cabinet had grown to 17. Mr. 
Balfour's Cabinet in 1905 reached the number of 20, and 
the Cabinet of Sir Henry Campbell-Bannerman consist? 

House of Lord;*, and he dema bo now if the Board ia othpnTise unrcpro- 
itenU-d in tbnt IIousu. The Act providea Uiat the President of thn Board 
and tb& Presideat of tho Council may be the Mune person. 

' Vol. i, Parliament, ch. v. sect. i. § 6. 

' See Bulwer'ij Ltfo of Palinerston, i. 91, tin to the Chancellor of Uie 
Exchequer. Uardwicke Stale I'apers, iL 461, aa to the First Lord of the 
Admiralty. 




fiact. vii. § 5 MIKISTERS AND PARLIAMBNT 



211 



» 



of the same number. The work of deliberation cannot be 
facilitated or strengthened by tULs increase of numbers, 
and we may find that we are i-etuming, in some respects, 
to the practice of the last century, — to an inner circle, the 
cotiftflential Cabinet, and an outer group of persons to whom 
Cabinet office is given in order to please an individual, a 
conutituency, or an interest. 



§ 5. 



Minibtera aiu( Parliament. 



The departments of government with which I liave dealt Oon- 
are all in immediate contact with Parliament Iccause tlicir Mi^,'j°g'^j!l 
ofticial chiefs, though holding office under the Crown, are and P"""- 
excepted from the official disability inijxiaed by the Act of 
1707. So completely has opinion changed since the Act of 
Settlement forbade persons holding office under the Crown 
to sit in the House of Commona, that no one of the offices 
which I have described can be held for many weeks together 
without a seat in Parliament. This rule is based on custom 
created by convenience. For purposes of administration 
an officer of State could conduct the business of his depart- 
ment iw well or bett«r without a seat in Parliament. But 
the great departments of government are filled by the 
King from a group of state-snien indicated Ijy the electorate, 
and their business must be conducted subject to the criti- 
cism of the representatives of the people. If a department uece»»ary 
is not represented in Parliament, criticism goes unheeded Ji"^^^. 
or the department w undefended. If comment upon bad incnti. 
a<;lmini3tration is to be effective, if good administration is 
to be justified and supported by public opinion, it is e.ssen- 
tial that the great departments should Ije represented both 
in the House of Lords and also in the House of Commons. 
This matter will be better dealt with in the next section. 
Here it may be noted that the most recent instance of 
a. Cabinet Minister remaining without a seat in Parliament 
for any length of time is that of Mr. Gladstone in 1846. 
On being appointed Colonial Secretary in December, 1845, 
he vacated his seat for Newark, and, failing to obtain 
re-election, he was out of Parliament until he went out of 
office with Sir Robert Peel in June, 1846. 

p a 
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§ 6. Non- Political DeparimenU. 

We should b€«.r in mind that when we have described the 
various departments of government as represented by their 
political chiefs, we have only drawn in outline the salient 
feature« of the executive. Tliere are important depart- 
ments which are not thus represented in Parliament, and 
every department, whether it does or does not possess 
a political chief, possesses a staff of permanent officials 
by whom the daily business of government is carried on. 

The departments which may be described as non-political 
are, broadly speaking, the outlying departments of the 
Treasury, the E/iclesiastieal Commission, and the Chamty 
CommisHiou. 

But since a department which has no authorized spokes* 
man in either House is apt to fare badly under adverse 
Trwwury. criticism, it will be found that provision is made for some 
Parliamentary representation of each of these departments. 

Oj^lcM connected with the Treusury. 

The inembero of the Treasury Board would naturally 
defend or explain, if required, the action of the offices with 
which it is connected ', and which have no political chiefs. 
Of these some discharge duties which are almost wholly 
ministerial. Such are the Inland Revenue and Customs 
Commissions. Other-s discharge duties which may bring 
them within range of criticism, as the Commissioners of 
Woods and Forests, who manage the Crown lands not 



connected 
with 



I 



] 



' Tlie oAioea an: — 
The Audit Offlec. 
Ciixtouis EatAhlislimeiil, 
Exoljoquer Office Scotland ). 
Inland Roreuue Deportniont, 
Moteorulogicul Office. 
Mint. 

National Debt Office. 
Paymaster-Oenerars Office, 
Public Works Loan Board. 
Office of Woods. 

The lut two have their 



Civil Service. Commission. 

London Gazette Office. 
National Gallery and National Por- 
trait Galli'fy. 
Parlinmentnry Counsels' Offic*. 
Board of W<irkB (Ireland). 
Stationery Office. 
Post Oflice. 
Office of Works. 

parliameutary ohiefit. 
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only for revenue purposes, but in the interest of the public 
generally. Such, too, is the case of the Civil Service 
Commissioners, whose control over the topics and conduct 
of the examinations by which young men ai"e admitted 
into public employment might enable them to exclude the 
Universities from the Civil Service or the public schools 
from the Army. 

The Ecdeaktaticul Commisskm. 

Tlie Ecclesiastical an<l Church Kstatos Commiasion is Tlie Eecle- 
not connectetl with any government department. I shall q^^^",. 
have to speak of it in a later chapter, so will only say »ion. 
here that in respect of the management and distribution 
of Church property it exercises large powers conferred 
upon it by various Statutes '. In the discharge of the 
duties thus laid upon the Commission it may very possibly 
become the subject of hostile criticism or inquiry, and this 
possibility is met, not by giving to the Commiasion a 
changing political chief, but by placing among its mt'inbers 
the Bishops and certain great officers of State, and by the 
further introtluction into its bmly of two paid Commis- 
sioners ^ one of whom is eligible for a seat in the House of 
Commons, and may there defend its action. 



i 



The Charity Ccmimitaion. 

The Charity Commission needs a longer notice. It dates 
from 1855; and its objects are to protect property held 
upon charitable trusts; to inquire into the administration 
of such property ; to adapt the use of the charity from 
time to time to purposes corresponding to the intentions 
of the donor, where those purposes cannot profitably be 
carried out as originally expressed ; and to cheapen ami 
facilitate legal proceedings ineidenttd to the use of charities. 

A charity is for these purposes a grant of propei-ty in 
trust for the Ijenefit of the public, or of some dnsa of the 
public, not necessarily for the benefit of the poor. In 

' 6 A 7 Will. IV, e, ^^, 3 & 4 Viol. e. 113, 13 ft 14 Yitt. <•. 94. 31 * 3a 
Vict, c. ti4 nre among the more important of these, 
' 13 & 14 Vict. 0. 94, a. 3. 
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proeesfl of time such a grant may come to be lost, wasted 
or misapplied. The body of trustees may fail to be re- 
newed, and funds which stood in their joint names may 
pass into the hands of the siirvivor, and thence, if the 
trust l>e not reconstituted, may l>econie confused with hia 
pei-sonal property. Careless administration of the property 
may lead to a diminution of its capital value, or an im- 
provident distribution of its income. Lapse of time may 
alter the conditions of the grant so as to make its applica- 
tion usele-ss or even hamifiil. 

The li'gal po.sitioii of eiiarities liefore the appointment of 
the Charity Commission was this : — the trustees could not 
deal with the capital or corpus of the property without 
the approval of the Court of Chancery, nor without such 
approval could they alter the distribution of the revenue. 
Thus, though trustees of charities enjoyed some special 
facilities in coming befoi'e the Court, they could not 
make iiii a*lvantageou9 sale of property or a suitable 
change in the disposition of the income without entering 
upon legal pixxjeedings which often involved expense and 
delay. 

The better management of charities had been under the 
consideration of Parliament for a long time Ijefore the first 
Act on the suliject was pa.H.sed in 1X53 1. The object of 
this Act was to place in the hands of a public body many 
of the powers which Iiefore could only be exercised by the 
Court of Chancery. It empowered the Crown to appoint 
by sign manual wan-ant four Commis.sioncrs, three to hold 
office during gooil behaviour ami one during plea-sure. 
The last wa-s to be unpaid, and a mode v\-a8 thereby 
provided for representing the depurtiuent in the House 
of Commons. To this ijotly two Cotumissioners were 
ad<led in 1874, when the work of the Endowed Schools 
Commission was transferred to the Chanty Commission, 

' A Pttrlinuientary Commission snt fruiu 1818-1837, and reported on 
nil the uharitifs in the country. A select Ciimmittte of tlu' IIoiiiM! of 
Comnniun<<, apjx>inted in 1B35, «;Xii>ninp«l nnd rop<.trti'd on this roport : and 
a Riiyal CommLstiion nnt in 1849 io consider t)iu completed reports of tlie 
Conimixaion of 1818. 




Sect. vii. § 6 



THE CHARITY COMMISSION 



215 



and two more in 1883 under the City Pai-ochtal Charitica 
Act. Under the Act of 1853 and successive Acts which 
have modified or extended the powers originally conferred, 
the Commissioners can iu(juire into the administration of 
charities and compel the production of their accounts '. their 
In various ways they can cheapen and facilitate the ^mansg©- 
management of property held on charitable trusts. They •»*"' : 
can appoint new trustees by simple order, can advise them 
in raattei's of doubt, and can give them a statutory in- 
demnity for acting on such advice. They can sanction 
and control sales, mortgages and leases of lauds. They 
can vest property in official tnistees, thus not only securitig 
the property, but simplifying the title to it. By these 
means charities are saved the delay and cost of proceed' 
ings in the Chancery Division. 

Again, where it is desirable to alter the mode of ad- «« to 
ministering a charity l>ecause of a change in the circum- ^h«m» • 
stances of the place wliich was to be benefited, or of the 
property constituting the endowment, or of the general 
conditions of society, the Charity Comnusaion have received 
power, since i860, to frame new schemes for effecting the 
intention of the founder of the charity. This power, as 
regartla charitie.s which have an income exceetling £50 
a year, is exerciseable on the application of a majority 
of the trustees, in the case of charities which have a less 
income the Commission may act on the application of a 
single trustee or two inhabitants of the pari.sh within 
which the charity Ls to be administered. In the ca.<ie of 
educational endowments under the Endowed School Acts, 
an initiative was given to the Commissioners and very 



' The Acts relating to tlie Charity Commigsion are, as regards inquiry 
into administration of Charitable Triista. i6 ft 17 Vict. v. 137 (1853), 
18 &, (9 Vici. c. 124 (1855) ; as rvgiird» Schemes, 23 & 34 Vict. c. 136 
(t86o1, 33 k 33 Vict. c. I CO (1869) ; a» regards Endowed Schix>Is, 3a ft 33 
Vict. e. 56 (1869;, 36 ft 37 Vict. c. 87 (1B73) ; a& reiB^nrdu t lie City ParMhinl 
Chnritiea, 46 ft 47 Vict c. 36 (1883), The transfer to the Charity Com- 
oii^sioners of the powers of Ihe Endowed Sohooli Oommiasion was 
effectpd by 37 ft 38 Vict. c. 87 (1874}. They are also empowered hjr 
45 ft 46 Vict, c. 80 i88a] to promote and control the use of land held on 
truBt for the poor for the purpoao of allotmenta. 
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considerable powers of altering, or adding to existing 
trusts and of making new trusts. 

The power is further limited in ita exercise by the 
doctrine of cy pr4s. This requires that the end contem- 
plated by the founder should be kept in view, though the 
means may recjuire variation. A wider range of variance 
appears to be pennitted under the Endowed Schools Acts 
than under the Charitable Trusts Acts, though schemes 
under the former are now, by the Act of 1H99, dealt with by 
the Boai*d of Education. If the proposed scheme be re- 
gai*ckHl by tru.stees as too widely divergent from the objects 
of the founder, an appual lies, in the case of a charity, 
to the Chancery Division of the High Court, in the easel 
of an educational endowment, to the Judicial Committee 
of the Privy Council '. 

As has be€n already 8tate<l, the Board of Education Act, 
1899, made provision for the transfer, by Order in Council, 
to the Board of Education the powers of the Commission 
in respect uf such trusts as the Charity Commissioners 
determined t-o l)e educational. In pursuance of this 
enactment Oi'ders in Council have tran.sfL'rred to the Board, 
in respect of educational truste, all powers of obtaining 
information, of making schemes, and of dealing with 
property, wliich were previously possessed by the Charity 
Commission '. 




Section VIII 

The Civil Service and the Terms of Official Tknitre 
§ 1. The Permanent Civil Service. 

In one way or other every public office is provided, 
directly or indirectly, with a spokesman in Parliament, 
who has some special knowledge or official connexion with 
ita business, though he may not be its political chief. 

' See caaes in n OnmtMlen Charities, i8 Ch. D. 310. St. Leonard, Shore- 
ditob, ParocbiAl .Schools, 10 App. Ca. (P. C.) 304. 

* The Orders in Council whioh affect tiiis change are dated the 
7lh August 1900, the a4th July <90t, nnd the itth Augtitt 1909. See 
On-cn, Education ActM Manual, ed. ao, pp. 446-450. 
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This is the more important, because no one but a servant 
of the Crown can speak on Ijelialf of a goverriment depart- 
ment' ; its office! s are in the employ of the King; so are 
the gi"eat Ministers of State, wlio are individually respon- 
sible for their departments and collectively for the conduct 
of the King's business, and these latter are alone entitled 
to represent the service of the Crown in all its branches. 
If things go wrong it is for the King's advisers to suggest 
a change of measures to the department, or failing this, 
a change of men to the Crown. The Cabinet can alniost 
always in the last resort ask the King to exercise his 
power of dismissal, and treat a refusixl as a mark of want 
of confidence in themselves *. 

It is always poasible to turn a non-pohtical into a political 
department by removing the Parlianientary rli.stibitity of 
it« chief officer. Custom and convenience would then 
require that he should have a seat in Parliament, and 
direct responsibility to Parliament would at once give him 
the control over the policy of his office. 



Ministers 
alone can 
speak for 
depart- 
ment.s. 



The Parliamentaiy chief for the time lieing pei'sonifies the 
department in the view of the public; but the business of 
the country is done by the permanent officials. They are 
severed from political life not merely by the Statutes which 
disable them from sitting in the House of Commons, but 
by the usage of the Civil Service, applicable to both Houses 
of Parliament, which secures ' that the members of the 
Bon'iee remain fi"ee to serve the government of the day 
without necessarily exposing themselves to public charges 
of inconsistency or insincerity '.' The Parliamentary chief 
changes, but they are unaffected by the ebb and flow of 



Politk-nl 
I'hJL'f and 
perma- 
nent titnO. 



' Mr. Todd (Pari. Qov. in England, i. 759^ states that the votes in 
nupply for the British Museum are an exception to this rule, beinf 
proposed hy one of thc> trustees. This seems to have been the practice at 
least as Inte as 1866. When it wan nltered I do not know, but the Tot« 
appenrs now to be moved by tho Parliamentary Secretarj' to the Treasnry. 

* See post, p. aai, an to offices tcnaMu ' during good behaviour.' 
Order in Council, a9th Nov. 1884, wliereby a civil servant standing 
for a constituency must resign bis post when he announces himself as 
a candidate. 
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political opinion. To this circumstance we owe several 
advantages. 

Security of tenure and the reasonable prospect of pro- 
motion induce men of distinguished ability to enter the 
public service. They take an interest in their work which 
they would not feel if they knew that their official careers 
might be lirought to an end by matters over which they 
have no control — an iwlverse diNnsion in the House of Com- 
mon.s, or the l.ilunders of another department, leading to the 
retirement of the Ministry. Tims the country is well served, 
and it is well served on more economical terms than would 
be possible if the tenure of office were precarious. 

And one may say further, that but for this rule of perma- 
nence the Civil Service would not merely fall short of its 
present standard of excellence ; it would not attain to an 
ordinary standard of efficiency. If ays picture to ourselves 
a new staff of officials on each change of Ministry beginning 
afresh to master the elal»oi-ate systena of Treasury control 
or the multitudinous detail of the Home Office, we can 
fonn some idea of the difficulties which would befall us if 
the entire patronage of the Crown was placed at the dis- 
posal of an incoming Prime Minister. When we recollect that 
during two years — 1885, 1886 — four Ministries held office, 
that, in the case of two of these, one histed for 227 days, 
and the other for j 7K, it is plain that a system which is 
said to leail to departmental inefficiency in America, where 
there is necessarily a four years' tenure of office, would 
lead, with u.h, to departmental collapse. 

It is in the penmanent character of our Civil Service 
that we find not only the security for its efficiency, but 
the opportunity of obtaining the highest class of ability at 
a comparatively low rate of emolument. Men of great 
organizing and administrative powers devote the best part 
of their lives Ui the discharge of duties which bring no 
great reward of wealth or fame, though the sense of power 
which the permanent head of a department must possesR 
may Ije Rome compen.sation for the larger and more specu- 
lative prizes of public life which he foregoes. A Minister, 
however ignorant he may l*e of the work of the office over 
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which he may be called to preside, finds that the knowledge 
and capacity of a staH" of able men are placed readily at his 
service, and that if he does not learn the business of the 
department it is not the fault of those who work the 
machine. It remains to ask how is the administration 
aflected by the frequent change of the Parlianientarj' 
chief. 

Mr, Bagehot ha.** dwelt at length on the advantages of Advun- 
the system. Official work, however capable and aealous 7p,^rty 
the public servant may lie, is apt to get into grooves. The chief. 
Parliamentary chief brings a fresh mind to bear on the 
routine of office, and may ensure a circulation of ideas in 
its intellectual life. Perhaps Mr. Bagehot's ideal is not Mr. 
always attained. He pictures the political leader bringing i^eai ; 
intelligent curiosity and c|uickening impulse to Itear on the 
work of his department, while a permanent staff with 
a precise knowledge of the action of the official machinery 
is prejmred to welcome with zeal his suggestions for making 
it move quicker, more smoothly, more cheaply'. This may 
not always Ix; so. Perhaps some heads of departments are 
too ready to assume that everything is right ; and others, 
that everything is wrong. Some are willing to accept, 
without question, the traditions of the office, othei-s are 
ready to pull to pieces, at once, a machine the working of 
which they have not had time to understand. 

But whether or no the Parliamentary chief promotes the 
administrative capacity of his department he is ceitain to 
render it one great service. He stands between his staff hcdefend* 
and the House of Commons. uttaok; 

It is possible that the permanent staff know too much to 
be tolerant of criticism ; they may meet it with resentment 
and contempt: but as.suredly it is certain that a popular 
assembly knows too little to be a fair judge. Its criticism n)ay 
be perverse, its interest intermittent, its action capricious. 

It is the duty of the Parliamentary chief to aid his depart- 
ment by answering criticism which needs to be answered, 
by resisting expreasions of censure, or legislative action. 



Bagehot, EnglUh Coniititution, oh. vi. 'Change of Ministry.' 
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which is ill considered or unjust. He can speak with some 
experience of the ways of the House of Commons, and with 
some sympathy for its ignorance, for he has but lately 
learned the business of the department himself: if his 
powers of persuasion fail, he has the government majority 
at his back. 

And not only in dealings with the House of Commons is 
the Parliamentary chief of use to his department. He is to 
the general public the interpreter of official life ; he repre- 
sents his office in the view of the country. If he gets 
credit for its successes he also suffers for its shortcominga 
or failures. 

It might be possible to have as good a public service if 
the flepartments were not represented in Parliament, but it 
is certain that we should not have so strong a public service, 
and that its place in popular esteem is raised, even at the 
cost of some want of appreciation of the merits of the 
permanent staff, by its connection with party politics. 

It is well to bear in mind that the permanence of the 
civil service, though we regaixl it as following necessarily 
from the general disr|uaHfication of officials for a seat in 
the House of Commons, is really only a matter of con- 
vention. It is impassible to read Swift's diary or the 
lettera of Bolingbrokc without seeing that the American 
maxim — 'the spoils to the victor' — was very present to 
the minds of the Tory party in the reign of Anne. Walpole 
and George Grenville deprivefl officei's of their commissions 
for voting against the Government in Parliament. Henry 
Fox in 1 76;^ dismissed opponents of the Government from 
non-political places on such a scale as to excite general 
disgust. Since then we have heard nothing of a pro- 
Hcription ; but it would be perfectly legnl, though neither 
just nor politic, for an incoming minister to obtain from 
the Crown as a piXH)f of confidence the disniissal of every 
civil servant who holds his office during pleasure. 





§ 2. ConditioTis of Tenure. 

This brings us to the nature of official tenure, 
what tenns do public servants hold their offices 1 

All offices, whetlver limited as to tenure by a specified 
time or not so limited, are held subject to one of two 
conditioua: they are held either 'at pleasure,' or 'during 
gooil behaviour,' and unleHS it is otherwise stated their occu- 
pants hold ' at pleasure.' ' Persons employed in the service 
of the Crown, except in cases where there is some statutory 
provision for a higher tenui-e of the office, are ordinarily 
engaged on the understanding that they hold their employ- 
ments at the pleasure of the Crown.' Tims Lord Herschell 
in the case of Dunn v. The Queen •, and the rule is equally 
applicable to civil and to military appoiDtments. Of the 
servants of the State some hold directly of the Crown, and 
are appointed either, 

(i) By delivery of symbols of office, e.g. the seals of 
a Secretary of State; 

or (a) by Order or declaration of the King in Council, 
e.g. the President of a Boaid or a Civil Service Commis- 
sioner ; 

or (3) by letters patent under the Great Seal, e. g. the 
Chancellor of the Duchy of Lancaster, or the Comptroller 
and Auditor-Oeoeral ; 

or (4) by wairant or commission under the sign uianual, 
e. g, the Viceroy of India, the Fii-st Commissioner of 
Works, or an officer when first given permanent rank in 
the Army- 
Some arc not directly appointed by the Crown, but are 
appointed with more or less of form by heads of depart- 
ments. An officer in the navy, for instance, holds a com- 
mission from the Loi"ds of the Admiralty, an Under-Secre- 
tary of State is appointed without form by his political 
chief, a Parliamentary Secretary by a minute of his Board, 
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■ [1896] I Q. B. (C. A.) 116, and Be« Shtntm v. Stuart (1895) A. C. 099. 
But «tiituinry provision may bo made for some reairiction on thu power 
of dismisBal as in the New South WkJm cmo of QvM r, Btuart (1896) 
A. C. 575. 
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the Receiver-General of Inland Revenue by treasury 
warrant. 

But all hold on one or other condition, the royal pleasure 
or good tiehaviour. 

To this la-st a third is sometimes added which has given 
rise to misunderstanding. The Judges, the membera of 
the Council of India, the Comptroller and Auditor-General, 
htild office during good behaviour, ' hut upon tfie addre«n 
of both Houbts of Parliament it may be luivf'ul to remove 
them.' This has been construed to mean that such oflBcers 
can only be removed on addrefw of the two Houses. But 
the words mean simply that if, in consequence of mis- 
behaviour in respect of his office, or from any other cause, 
an officer of state holding on tlus tenure has forfeited the 
confidence of the two Houses, he may be removed, although 
the Crown would not otherwise have been disposed or 
entitled to remove him. Such officers hold, as regards the 
Cix>wii, during ijood hehuvlour: as regards Parliament, 
also during good l>ehaviour, though the two Houses may 
extend the term so as to ©over any form of misconduct 
which would destroy public confidence in the holder of the 
office '. We may then dismiss this condition of tenure, 
as being part of the law relating to Parliament. Apart 
from this the »iuestion of dismissal is not wholly free 
from difficulty. 

Appointments made during good behaviour create a life 
interest in the office, unless specifically made for a term of 
yeare. Sucli a.s are made directly by the Crown are maile 
by sign manual warrant or by letters patent. Good 
behaviour means good behaviour in respect of the office 
held. Misljehaviour appears to mean misconduct in the 
perfonnance of official duties, refusal or deliberate neglect 
to attend to them, or, it would seem, conviction for such 



' For the prucedure in such cases see Pari. Deb. N.S. xiv. 500, 509, tot 
n tiUtemeut by tAw Speaker, in tlio case of Mr. Kenrick, as to the cour 
open to thu House. Todd. P«rl. Gov. of Knglitiid ;od. a'), rol. ii, p. 867, 
gives a full account of the case of Sir Joseph Barringtou : a cue in which 
the king acted upon an address of the two Hooaes. 
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an offence aa would make the convicted person unfit to 
hold a public office ^ 

Where an office is thus forfeited by breach of the con- 
dition of tenure, the mode of removal does not seein per- 
fectly clear. 

The forfeiture of an office held by letters patent must, Modes of 
it is said ^, be enforced by a writ of scire /aciutf, which has 
been thus described : — 

The writ of scire facias to repeal or revoke grants or charters 
of the Crown ia a prerogative judioial writ which, according to 
all the autliorities, must }>e founded on a Record. These Crown 
grants and charters under the Great Seal are always sealed in 
the Petty Bag Office, which is on the Common Law aide of the 
Court of Chancery and become Records there *. 

The duties of the Petty Bag Office are now discharged 
in the Crown Office in Chancery *, but the writ of acire 
J'acmii must none the less be founded on a Record, and 
thus would Ije inapplicable to the forfeiture of offices 
granted by sign manual warrant. 

There appeal's to Ihj authority ° for saying that a sign 
manual warrant, making a grant of property, may bo 
revoked simply : if so it would seem that a grant of offico 
nnght on the occurrence of cause of forfeiture be revoked 
in like manner. Probably the waiTant would, on just 
cause, be revoked and the ejected officer left to proceed, if 
so minded, against the Lords of the Treasury for his 
salary in the form of a Petition of right, or by writ of 
quo warranto against the person who had replaced him 
in his office. 

' Cokp, Rep. g. 50. ft. V. Richardson, i Burr. 539. 

' 'Regularly thcrei inuBt bo b. itcin facias to remove the partjr where iio 
has the office hy matter of record ; for be cannot b« removed without 
matter of recoid,' Com. Dig. Tit. Offices, k. i(, 

• i?. V. nufiKts, L. R. I P. C, p. 87. * 37 & 38 Vict. c. 81. h. 5. 

• Forsyth, Cases in Constit. Lftw, 385 : but where a >Kirough i>ulitiiined 
that a grant of a separate Quarter Sessions (made under 5 & 6 Will. IV, 
c. 76, i. 103) should be revoked the Luw Officers advietod thai this could 
not be done, {lurtly because n Court of Justice oslabli.shcd by L»av could 
not be abrogated by a mere net of prerogative, partly also because the 
office of Recorder beiiig tenabU during good bcAaciour could not be thus taken 
away from the holder. Ibid. p. 386. 
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There remain the cases of appointments, such as those of 
the Council of India, made during good behaviour, but not 
made by any formal document proceeding from the Crown. 
The power of the Secretary of State for India to dismiss 
a member of the Council for misbehaviour in respect of his 
office must be assumed. The form in which it could be 
questioned must remain matter for speculation. 
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THE TITLE TO THE CBOWN AND THE RELATION OF 
SOVEREIGN AND SUBJECT 

§ 1. The History of the Title to the Crotvn. 

The title to the Crown of this country has been a very 
simple matter for a long tiuie past, owing to the constitution 
of a Parliamentary entail by the Act of Settlement, and to 
the fact that the royal line has never failed since the House 
of Bininswick succeeded under the provisions of that Act. 

But inasmuch as disputed titles have played a large part 
in our hiatory, and since the forms of the coronation recall 
tlie elements which went to make up the title to the Ci"own, 
it is worth while to review the history of the matter. 

The Saxon King was the elect of the Witan, but, as in 
many other canes of seemingly free choice, the Witan were 
practically Itound by conventions to choose from within 
a narrow circle. Outside the royal family they did not go, 
till conquest put constraint upon them, and Canute was 
chosen King. But within the royal family they were not 
limited by the modern rules of hereditary succession. Thus 
the title was made up of various elements. Royal birth was Title by 
a preliminary qualification ; the election by the Witan gave 
the legal sanction to a claim which would not have been made 
if the elected had not lieeu l»orn in the ixiyal lint^ ; the cere- 
mony of coronation confirmed the election with the support 
of the Church, and the oath of fidelity sworn by the nobles 
gave substantial force to hereditary, legal, and religious 
claims. Ftx)m the time that Canute's line failed no King 
reigned who could show a good hereditary right till Henry II. 
Edwaifl the Confessor was the eldest surviving son of 

A>IIO«. CKnwR Q 
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Ethelred, but the son of his elder brother, Edmund Ii-onside, 
was still living. Harold's connexion with the house of 
Ceitlic was remote if not imaginary, and here again Eklgar, 
the grandson of EJdmund, was the heir. William I claimed 
partly as next of kin, which was absurd, for he was 
a bastard: partly under the recommendation of Etlward 
the Confeasor, who certainly had not acquired any right to 
the regard of the English people. But each of these Kings 
established a good legal title in election by the Witan, 
a title which was valid enough so long as the holder had 
physical force at his command to maintain it. The first 
four Norman Kings, whatever their claims may have been 
apart from election, showed the utmost respect for an 
election by that Ixxly which corresponded to the Witan, the 
Commuue Conciliunii. 

Gradually the notion of hereditary right grew stronger. 
This arose in part because the feudal land law, resting on 
the territorial character of kingship, assimilated the descent 
of the Crown to the descent of an estate in fee simple. 
Hence it is that so many medieval wars and dynastic 
quarrels bear so sti-ong a resemblance to litigation of that 
tedious sort in which pedigi'ees are in question. In the 
endeavour to show that might is right the learning and arts 
of the conveyancer are called into play. 

And the rule of hereditary succession received readier 
acceptance in the more settled state of society. The fact 
that the Witan or Commune Concilium passed over the 
infant children of a deceased King in favour of a more 
vigorous member of the royal house, was evidence that 
hereditary right, popular election, and religious ceremonial, 
needed the help of a strong arm to maintain the right they 
conferred. The succession of Henry III and Richard II, 
especially of Richard, who had uncles living of full age and 
experience in affairs, shows that society so far recognizes 
legal right as to make an invasion of that legal right 
a difficult matter for an aggressor. 

Meantime the title of our earlier Kings rested less upon 
such hereditary right as they might be able to assert, as in 
the solemnity of election and coronation. The election by 
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the WiUn or Great Council of the reahji gave the pre- 
liminary right to deman<l that the subsequent stages of 
the ceremonial which perfected the title should be gone 
through. 

The ceremony of coronation, which gave religious sanction Coronk- 
to the title by election, was preceded by the formal compact ^'*"' 
between King an<l people that the King should govern well, 
and that the people should obey. The King's promise made 
by oath or charter, or Ixjith, was to keep Church and people 
in peace, to forbid wrong ami rapine in all degrees of men, 
and to do justice with niei-cy : the people by acclamation 
accepted him, the great men l>y oath proinisoil him their 
fealty and allegiance, while the coronation service invested 
the title of the new King with the sanctity of divine 
approval. 

That these ceremonials were no mere form is plain from The int+r- 
the fact that there was a real interregnum between the ''**°'"' 
death of one King and the election and coronation of 
another. Heuce until the new King was crowned the King's 
peace was in abeyance ; the maintenance of order might 
well be in jeopardy, while the State had no one to repi-esent 
it for the purpose of enforcing the peace ^. 

As the conception of hereditary right strengthened, the lu inoon- 
iinportance of the election and coronation dwindled, and the »^'»'*'>*' 
practical inconvenience of the interregnum was curtailed. 

The reign of Edward I began before his coronation. He How ub- 
was absent in Palestine when his father died. Four days 
after his father's death the Baions swore fealty to him in 
his absence, and three days later the royal Council put 
forth a proclamation in his name, announcing that lie 
reigned by hereditary right and the will of the magnates, 
and that he enjoined the peace. The formal coronation did 
not take place for nearly two years. &lwanl II dated his 



viated. 



' Before the ncceasion of Edward I tlie peace lintl l>eeii tnaintiiiTied hy 
thvi justiciar during the interval prvceding (ho corouiitiou of the new 
King (Stubba, Select Charters, 446) : and lieriMiitary riglit so far aimu 
in Aid of the maintenance of tlie pence, titat the pru!.peutiv6 King claimi-d 
to h^hrd of England, and to enjoin the pence in that ci»p*city. Pollock 
and Mnitlaud, Hint, of Eiitilish L»w, i. 507. 
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reign from the day after his father's death. Edward III 
pixiclaimcd the peace before he was crowned \ but he had 
been declared and accepted as guardian of the realm before 
his fatlier'H depo.sition, and in that capacity would be 
entitled to maintain the peace. 

The depoMitions of Edward U and Richard II bring 
Parliament into the place occuijied by the Witan and the 
Comnunic Concilium. The popular acclamation necessarily 
sinks intf) a mere form when the representatives of the 
Conmions in Parliament become parties to the choice of 
a King, The accefwion of Henry I\^ is the best illustiution 
of all the safeguards by which a medieval King could fence 
about his title to the throne. He was not satisfied with 
his election by the estates of the realm, with the resignation 
by Richard II of the fealty and allegiance of his barons, 
and the transfer of that fealty to himself. He claime<l the 
Crown as deHcen<led from Henry III, x-eviving thus a tradi- 
tion that Edmund Crouchback, the second son of Henry III, 
was really the elder. His title thus based on election, on 
feudal recognition by the vassals of the Crown, on alleged 
hereditary right, was further confirmed by Parliament, ami 
the Crown entailed by Statute on him and the heirs of his 
body. But hereditary right, supported by force, broke 
through these carefully constructed defences. 

Edward IV' was proclaimed King as soon as he had 
successfully asserted hia title by force and arms. His right 
to be proclaimed King was Iwused not on election by estates 
of the realm, nor upon fealty sworn l»y the magnates, nor 
upon the fonnalities of the coronation. It was a mere 
ijuestion of pedigi'ee, Edward IV was the nearest male 
repretsentative of the eldest surviving line of Edward III, 
and on that ground he claimed to set asiile not only the 
proceedings, regular otherwise and valid, which had placed 
Henry VI on the throne, but the Act of Parliament which 
had entailed the Crown upon the line of Henry IV. 

From this time forth our history illu8ti"atea the con- 
flict between two vicvvH of kingship, the one based on 



> Stublm, Const. Hist. il. 360, 368. 
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title by Parliamentary choice, the other on title by inheri- 
tance. The old forms of election give way to Parliamen- 
tary title. 

Henry VII claimed the Crown by hereditary right, but Combin*- 
gave his assent to a Bill which settled the Crown on him- Cities, 
self and the lieirs of his Ixuly. Henry VIII obtained from 
Parliament a power to dispose of the Crown liy will, and 
devised it, failing issue of E«iwaixl, Mary or Elizalteth, to 
the grandchildren of his younger sister ', thus disinheriting 
his elder sister Margaret and her issue. But when James, 
the great-grandson of Margaret, succeeded to Elizabeth in 
spite of the Parliamentary entail created by the will of 
Henry VIII, he claimed to reign by hereditary right, and 
Parliament, though it fortified his title by an Act of a J«c. I, 
Recognition, recite<l in the Act that he waa entitleil to "' '' 
i"eign by descent. 

Title by descent, and title by choice of Parliament, came They re- 
to express two different views of kingship. But the force f^^^j'ews 
of either ground of claim was always rccognijze<l. The ''')'' °8- 
King who claimed by iiereditary right foi'tified his title 
by an Act of Parliament. The King who restetl his title 
on an Act of Parliainunt recited in it his hereditary claims. 
The theory of hereditary right had in the middle ages 
pos.9e.<(sed this advantage, that it dispense*! with the 
interregnum which had prevailed when the title of the 
new King depended on his election. As femlalism passed 
away, the feudal bonri ceased to furnish the ground of 
political obligation ; hereditary right came in to supply the 
want, and was enhanced with divine sanction. Throughout 
the seventeenth century it was maintained by the upholders 
of the rights of kings, not only that the throne was never 
vacant and that the ftMidal rules of succession at once 
indicated an lieir, but that the heir reigned by divine right, 
and that resistance to his rule or the recognition of any 
other title to rule was not merely unlawful but sinful. 
The oflScial representative of his people was lost sight of 
in the ruler chosen by God. 

' bitiley, Suvooiibiuii lu tltu English Ciowu, p. 135. 
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The two theories came to a practical issue in the reign 
of Jimies 11. James loft his kingdom and liis subjects to 
take care of theniselvcH ; during his short reign he had not 
merely strained his indefinite prerogative in order to do 
violence to the spirit of the constitution, Imt had again 
and again broken the law of the land. The Prince of 
Orange, on arri\'ing in London, desired to establish himself, 
as nearly as circiiin.stances admitted, within the lines of 
the constitution, Ue therefore summoned the Peers, as 
many of the memljera of the Parliament of Charles II as 
were in town, and .some of the citizenH, and by their advice 
lie is.sued lettei-s to the same effect as writs to the Lords 
Sj>iritual and Tem{x>ral, and to certain officers in counties 
and boroughs for the summons of a convention. The 
estates of the realm were thus brought together to settle 
the affaire of the nation. The convention was a Parlia- 
ment in every respect except the form of summons, and 
consisted of all the persons who would have been sum- 
moned to a regular Parliament. The want of formality 
in the summons arose from the fact that the King liad 
fled, and the first Viusiness of tlie convention was to .supply 
the place of an official whose existence was necessary not 
only for the conduct of the business of government but for 
the legal siimiiions of Parliament. 

The upholders of divine liereditary rij^ht were placed 
in a diHiculty. To invite James to return without con- 
ditions was inipassible, but to negotiate with a divinely 
appointed ruler was contrary to the principle.'« of their 
political faith. What was to happen if King and subjects 
could not come to terms? Either the subjects must resist 
the King's retura, or they must receive him Iiack on his 
own terms. A middle course was proposed — the appoint- 
ment of a Regent. This involved the assumption that 
James' unfortunate malady of misgovcrument reduced him 
to the position of an infant or lunatic, and that his rights 
remained to him, though they must be exercised by a 
representative. But if the people could determine the 
moment at which the King's misconduct justified his super- 
session, there was no reason why they should stop short 
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at a Regency: the appointment of a Regent involved all 
the theoretical difficulties, without the practical convenience, 
of the choice of a new King. There were also these further 
objections, that a King de facto would coexist with a King 
de jure, neither of whom would acknowledge the rights 
of the other ; that a Regency being necessarily a temporary 
arrangement afforded no permanent solution of existing 
diffictdties, while it might create others peculiar to itself. 

On the other side it was said that the relation of King Practical 
and subjects had always Ijeen one of mutual obligatiousj g^^®""' 
that Kings had before now been deposed for inisgovem- 
ment, and that James hafl not only committed divers acts 
of misgovernment and illegality, but had deserted his 
people and taken refuge with a foreign power. 

Common sense triumphed alike over sentiment and The 
technicaHty. James 11 was alleged in the Declaration of jj^^*"" 
Rights to have 'abdicated': it was left open to the one Biglits. 
side or the other to interpret this aB a voluntary or an 
involuntary retirement from the throne. More important 
were the ne.xt woi-ds — ' the throne being thereby vacant ' — 
for it was thus declared by the assembly of the estates of the 
realm that the thi-one, unlike a piece of real property, might 
be without an owner ; that its occupant was not necessarily 
designated by the rules of succession to an estate in land ; 
that the King might die in the sense tliat royalty might 
for the moment fall into abeyance; and that this might 
happen not thnjugli some catastrophe, which extinguished 
the n>yal line bj' the death of all its representatives, but 
by the ntiseondtU't of a King, who, having occupied the 
throne with an unimpeacliable title, had been adjudged by 
hia people to be unfit to reigu. 

Wlieu therefore it is said, as it often is said, that the A n- 
prcrogativc of the Crown was very greatly affected by *f^^'^.nt 
what happened in 1688 and 16^9, we do well to bear in rules, 
mind that the changes which then tc»ok place were either 
declarations of principle, or changes of practice, and that 
of actual legal limitation there was but little. Parliament 
ha<i settled the succession to the Crown before, and it 
settled the succession again, only since the last occasion 
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of a Parliamentary settlement the theory of diWne right 
had arisen in support of the hereditary claim, and the 
conception of a royal prerogative superior to all the rules 
of law had survived the catastrophe of the Rebellion. 

To this the action of the convention was a final answer ; 
it was an assertion tliat the nation could depose a King for 
misgovemment, could give the Crown to another, and 
could deteiTnine the course of succession, and further, that 
the Crown could be given upon conditions. The Declara- 
tion of Rights declared that James had abdicated, that the 
throne was vacant. As James did not admit this, he must 
l>e regai'ded as having been deposed. The Crown was 
then ottered to William and Mary, during their lives and 
the life of the survivor, providing that the sole and full 
exercise of the royal power should be only in, and executed 
by, the said Prince of Orange, in the names of the said 
Prince and Princess, during their joint lives. By the Bill 
of Rights the limitations after the death of the survivor 
were to the heirs of the botly of Mary, failing them to the 
heirs of the body of Anne, and failing them to the heirs 
of the body of William. 

Such was the settlement of i<58y, but in the year 17C0 
ft further limitation of the Ci-own had become necessary. 
For Mary had died, and William was dying, and Anne 
had survived her numerous otfspriug, and had reached 
a cliildless middle age. It became necessary then to look 
for a Protestant, of kin to the royal line, who could l»e 
brought into the succession, and the nearest so nualitied 
was Sophia, widow of the Elector of Hanover, daughter of 
Elizabeth, Queen of Bohemia, the daughter of James I. 
The Crown, then, failing heirs of Anne and William, was 
settled on the heirs of the body of Sophia, and under this 
Pai-liamentary Settlement the Crown is now held. 

But the right to the Crown under tliis Settlement is 
subject to conditions', for: — 

(i) Every person who is or shall be reconciled to the 
Church of Rome, or shall hold communion with 



I Will. A Mar.v, st, a, c. 3; ta & 13 Will. Ill, c. a. 
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the Church of Rome, or shall profess the Popish 
Religion, or shall marry a Papist, becomes thereby 
excluded from, and incapable of, inheriting the 
Ci"Own, the government of the realm, Ireland, and 
the dominions of the Crown, or any part of them : 
and incapable of exercising any regal power, 
authority, or jurisdiction in the same: the people 
are absolved from their allegiance ; and the Crown 
goes to the next in succession Iwing Protestant, 
as if the person who incurred the disability was 
dead. 
{2) Every King or Queen succewliug to the throne by 
virtue of the Act of Settlement is to make the de- 
claration against transul>stantiation ' at the first day 
of tlie meeting of the fimt Parliament, or at the 
Coi*onation. 

(3) Every King or Queen shall have the Coronation 
Oath administered at his or her Coronation, accord- 
ing to the provisions of i Will, it Mary, c, 6. 

(4) Every person who shall come into possession of 
the Crown shall join in communion with the Church 
of England. 

There is much vagueness, as Macaulay has pointed out ", 
in the provisions of the first of these elause.s. The Sove- 
reign is subject to certain tests; no test is prescriWd by 
which to ascertain the religious denomination of the person 
whom the Sovereign may marry. The words which follow 
a.s to the people being absolved from their altegiance have 
t!ie same vague character; but this must needs lje iu 
attempting t<j make statutory provision for a revolution. 

The Act of Union with Scotland in 1707 pi-ovided that 
tlie succession to the Crown of Great BritAiu should lie 
the same as the succession pixtvided for the Crown of 
England by the Act of Settlement, and a similar provision 
was inserted in the Act of Union with Ireland in 1800. 

The title to the Crown of the United Kingdom of Great 
Britain and Ireland is vested by statute in the heirs of the 
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' This is providc'd in 95 Car. II, c. a. 
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body of Princess Sophia, who is the stock of descent, whose 
linea! heir must l* sought on each occasion of the demise 
of the Crown. 

§ 2. Modei'n Fo'i'vns. 

The forms which took place on the accession and cox*ona- 
tion of the King are wortli noticing, as illustrating some 
statements which have gone before. 

Queen Victoria died at Oslxume, on the '22nd January, 
I go I, in the late afternoon, and on the fnllnwing day the 
Lords of the Privy Council, of whom more than loo were 
present, the Lord Mayor ', Aldermen, and other officials of 
the City of London, and other noblemen and gentlemen 
assembled at St. James' Palace to approve a form of Pro- 
clamation, whicli proclaimed King Edward VIL 

The Prochviriation wiw in the following form : — 

' Whereas it has pleased Almighty God to caU to his mercy 
our late Sovereign Lady Queen Victoria of blessed and glorious 
memory, by whose decease the Imperial Crown of the United 
Kingdom of Great Britain nnd Ireland is solely and rightfully 
come to the High and Mighty Prince Albert Edward, We, 
therefore, tiie Lords ,?piritual and Temporal of this realm, 
being here assisted with these of his late Majesty's Privy 
Council, with numbers of others principal gentlemen of 
quality, with the Lord Mayor, Aldermen, and Citizens of 
London, do now hereby with one voice and consent of tongue 
and heart publish nnd proclaim that the High and Mighty 
Prince Albert Edward isnowby the death of onr late Sovereign 
of happy memory 1>ecome our only lawful and rightful Liege 
Lord Edward the Seventh, by the Grace of God King of the 
United Kingdom of Great Britain and Ireland, Defender of 

' Tbd! Loid Muyur of London is Kummoiied to tlie meeting at whiob 
ft new Sovereign is proclaimed, tiut retires immediately after. He liaA tio 
rights u 8 Privy Councillor (Qreville Memoirs, iv. 79-83). Bui Greville 
does not seom to have tnken nott< of tlic diOertincva in cliarai^tt-r, as 
apparent from itie rrodaiuatiun, botween tki> meeting nt which Qje«a 
Tictorin was jirooluiraed nud tlit» meeting of the Pri^'y Council held 
immediately after. The London Giizetle for June ag, 1837, gives th« 
names of tho«e present. Tlie wiine difforence is apparent at the Pro- 
clnniHti^D Hud ttut^equeut uaacmblage of (he Privy Council on the asrd of 
Jnnuar}-, 1901. 
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the Faith, Emperor of India. To whom, we do acknowledge 
all faith and constant obedience with all hearty and humble 
affection ; beseeching God, by whom Kings and Queens do 
reign, to bless the Royal Edward the Seventh with long and 
happy years to reign over ua.' 

It should lie noticed that the King was proclaimed, not 
l>y the Privy Council, but Ijy the Lovth Spiritiud ami Te\n- 
pOiril^ a nd othevH. This body is something more than the 
Pfivy Council. It represents a more ancient assenililagc, 
the Witan or Commune Coticili'um meeting to choose and 
prcxriaim the new King. 

The King then entered the Council rhaml>er and ad- Fulfil- 
drcssed the Council; and took and sukscrilicd the oath 8j^tu{^,.y 
for the security of the Church of Scotland, a.H required by roquire- 
the Act oF Union. The late Queen'.s Pi-ivy Council were 
then Hwoni, and the King issued a proclamation continuing 
in their offices during pleasure all who, on the death of 
Queen Victoria, were 'duly and lawfully possessed of or 
fully invested in any office, place, or employment, civil or 
military,' within the dominions of the Crown'. On the 
14th February the King made the declaration again.st 
transulwtantiation in the presence of both Houses-, as re- 
quired by the Bill of Rights and Act of Settlement. 

The coronation of the King did not tiike place until the The Coro- 
9th of Augitst, 1902. The ceremonial is full of historical ""''**"• 
interest. It falls into thi-ee stages. The tirst is an 
important and necessai-y preliminary, and comprises the 
Recognition or formal acceptance of the new King by 
the people, and the Oath which embodie« the King's 
undertaking of the duties of royalty ^ 

Next follows the series of ceremonies which invoke 
divine sanction upon the people's choice and confers upon 
royalty its Siicred character, the anointing, the investiture, 
and the actual crow^ning. The third stage is the natural 
sequel to these. The King duly cliasen, anointed, and 

' Times Newspaper, 35 January, 1901, p. 11. 

' Uaniiard, Fourth Series, vol. Ixxxlx, p. 97. 

' The form niid order of the Coronation Service is set out in Sir R. 
Phillimoi'e'H Ecclesiastical Law, ed. a, p. 813, bat the aerrice was in some 
rcspcctii alter&d and curtailed at the corouatiuu of Kln|$ Edward VII. 
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crowned is placetl upon his thi-one and receives the homage 
of the lords spiritual and temporal.' 

Fii"st then t'ome-s the Reco^iition. The Archl>ishop, accom- 
panied by the Loni Chancellor and the gi-eat hereditary 
officers of State, addresses the asseiiibhige in these words : — 

' Sirs, I here present unto you King Edward, the undoubted 
King of this realm : Wherefore all you who are come this day 
to do your Homage, ai-e you willing to do the same ? 

The people 'signify their wiUingness and joy l»y loud 
and i*epeated acclamations, all with one voice crying out, 
" God save King Etlward." " ' 

Until the coronation of Edward VTl the King had 1>een 
presented by the Archl>i.shop turning to all four points of 
the compass. On the 9th of August, 1902, the King was 
only presented once. 

After some further ceremonials conies the Coronation 
Oath, administered by the Archhishop: — 

' Will you solemnly promise and swear to govern the people 
of thi.'s United Kingdom of Great Britain and Ireland, and the 
Dominions thereto belonging, according to the Statutes in 
Parliament agreed on, and the respective laws and customs of 
the same ? 

'I solemnly promise so to do. 

' Will you to your power cause Law and Justice, in mercy, 
to be executeii in all your judgmenta? 

' I will. 

'Will you, lo the utmost of your power, maintain the Laws 
of God, the true profession of the Gospel, and the Protestant 
reformed religion established by law? And will you juaintaiu 
and preserve inviolably the Sottlement of the Church of Eng- 
land, and the doctrine, woi-shij>, discipline and government 
thereof, as by Law estaldished in England ? And will you pre- 
serve unto the Bisliopsand Clergy of England, and to the Church 
there committed to their charge, all such rights and privileges, 
as by law do, or shall appertain to them, or any of them ? 

' All this I promise to do.' 

' Wicklinm Lt>gg, English CnrnnHliou Records, Introduction xix. 

' The p«oplt' nro for tliis puriwse more eHpuclally rt?present«d by the 
Uoya of WuBtiuinsler School, who rcliearse Mfomhand the part pUyod by 
tjiti crowd at a uiedievat uoronntivu. 
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The Anointing follows on the head, the breast, and the Tho 
palms of both hands. Then comes the Investiture of the ^n^'^."* 
King with the regal vestments with the spurs, 8W0J*d, orb vestiture. 
and sceptre, then the putting on of the Crown, the gift to 
the King of a copy of the Bible, and the benediction. 
Then comes the final stage of the pixweedings. The King 
has been accepted by his people and has given the assur- 
ances of the Coronation Oath : he has been, as it were, 
consecrated to the service of the State before the Crown is 
placed on his head. Now he aaconds his throne and The En- 
receives the homage of the Peers. At the Coronation of niJn?and 
King Edward this was not done by every Peer, but first Homage, 
the Archbishop of Canterbury (the Bishops kneeling), then 
the Prince of Wales for himself and the Princes of the 
Blootl Royal, and then the premier noltles in each of the 
five ranks of the peerage, the Duke of Norfolk, the Marquis 
of Winchester, the Earl of Shrewsbury, VLscount Falkland, 
and Lord de Row, uttered the words of Homage, touched the 
King's Crown and kissed him on the left cheek. 

The apiritual peer uses the following words: — 

' I wiU be faithful and true, and Fnith and Truth will 

Ijear, unto our Sovereign Lord, and your Ilcira, Kings or 
Queens of the United Kingdom of Grt^at Britain and Ireland. 
And I will do, and truly acknowledge, the Service of the Lands 
which I claim to hold of you, as in right of the Church. So 
help me God.' 

The Homage of the teuipoml peer in thus expressed : — 

' I do become your Liegeman of Life and Limb, and 

of earthly worship, and Faith and Truth I will bear unto you 
to live and die against all manner of Folks. So help me God.' 

The portions of the ceremonial to which I have called 
special attention take us far back into the past. 

The Recognition represents the great officers of the 
"Witan or Council presenting the Sovereign of their choice 
to the assembled people, who are asked to record the 
national approval of the chosen King. 

The Coronation Oath indicates the conti-actual character 
of English Sovereignty, a character which was common as 
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well to the official chief of Saxon times as to the territorial 
lord of feudalism. The form 8ur\'ived the liigh prerogative 
days of the Tudors an<l Stuarts and the theory of Di\'iDe 
Right. The wording of the oath was settled immediately 
after the Revolution *. Its substance — to keep the Church 
au<l all Christian people in peace — to restrain rapine and 
wrong — to temper justice with mercy — is as old as the 
eighth century -. 

The Anointing is that which would seem to confei' upon 
royalty its sacred character, and to give the sanction of 
the Church to the choice of the people, while the investi- 
ture blends the knightly and religious elements in the 
symbolic vestments and insignia of sovereignty. 

The Homage of the Peers represents the taking of the 
oath of fidelity by the Ministrl of Saxon times, and later 
by the gi'eat va.Hsals of the Crown, which gave practical 
security to the new reign. 
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§ 3. Allegiance, 

The counterpart to the Coronation Oath is the Oath of 
Allegiance, which represents the undertaking of the subject 
to be loyal in return for the promise of the Sovereign to 
govern well ; and we may now pass to the relation of 
Sovereign and sulyect. The subject owes allegiance to the 
Sovereign, as the Sovereign owes goml government to the 
subject. The Sovereign is requii'ed to proniise this in the 
Coronation Oath, but the subject is not, except for cei'tain 
purposes, re(|uired to take the Oath of Allegiance. 

The fonn of this is now settled by 31 & 32 Vict, c. 72 : 
an affirmation to the same effect may l>e made under the 
Oaths Act, 1888 3. But allegiance is due whether oath or 
declaration of allegiance has or has not been taken or 
made : and it is due from resident aliens, as well as from 
citizens ; in the fii-st it is local, in the second it is natural 
allegiance. It was once, no doubt, a personal tie, binding 

' I Will* Mary, St i, o. 6. 

* Stubba' Select Charters, p. 6a, excerpt from pontifical of Egbert, 
Arohbighop of York, rir. 760. 
' 51 & 5a Vict. c. 46. 
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tection ; it is now a test of citizenship, a mode of ascerl 
ing to what country a man belongs. 

Allegiance differs from homage and from fealty. Fealty Nature of 
is the simple undertaking to be faithful, an undertaking ^^J^'' 
fortified by an oath. Homage is the undertaking to be 
faithful in respect of land, binding the vassal to the lord 
of whom he holds lands. Allegiance is the duty, which 
every man owed, to l^e faithful to the head of the nation, 
land or no land '. And as the King was supreme land- 
owner and judge, the ideas of homage and fealty, in the 
case of the holder of lands, were merged in allegiance. 

The territorial character of feudal sovereignty mode 
a man's allegiance depend, not on his parentage, but 
on the place of his birth, A Frenchman, bom in the Test of 
dominions of the Crown, could not escape the liabilities, "|*ty " 
nor could a man bom of English parents abroad acquire 
the rights, of an English citizen. Nemo potest ex-uere 
patriam. 

But a man might Ije a citizen of this country, though by 
birth and parentage he belonged to another, if Ituth were 
In allegiance to the same King. Calviit'is'^ case decided 
that persona Vtom in Scotland after James I succeeded to 
the English Crown were bom in the allegiance of the King 
of England, and were citizens of lx)th countries ; and in like 
manner the English pod nati were citizens lx)th of Scotland 
and England. But if the Ci-owns are severed the citizen- 
ship thus acquired may Ije lost. Hanoverians l»oni in 
Hanover while William IV was king of Hanover were 
citizens of the United Kingdom, but they became aliens 
upon the accession of Queen Victoria ^ 

' Thu Umitatiou of Lioge bomitge — free or undisputed homttge — to the 
homage done to the King waa of grftdual growth. ' Licgo ' means ' fre«,' 
' undiaput^^d,' ' uncondition&l,' and bus n<i cuniiexiob with * ligftre.' 
8ke»t, Ditit., ».\. Litgt. Pollock and Haiilaud, Hi.«t. of English Law, i. 
379, aBo. The oath of fealty required by the Norman Kings of their 
Bubjecls was independent of all conditions of tenure, or of fealty due to 
anotbur, and thus *ligtaunce' or 'allegiance' came to mean the fealty due 
to the King. 

• St. Tr. 559 (e). 

' Isaacson t'. Purant In re Stepney Election Petition, 17 Q. B. D. 54. 
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Change of The Comraon Law rule on the axibject is clear. A person 
ailty!'^ boi*n in the dominions of the King is a natural bom 
British subject; a person bom beyond the limits of the 
King's dominions is an alien. A man might be made 
s citizen by statute, or a denizen by prerogative, but the 
Act of Settlement forbad such a person from holding oflBce 
or a place in the Privy Council or either House of Parlia- 
ment, or receiving lands from the Crown. 

Statute has engrafted on these rules the following 
exceptions. 

1. A pei-son l)orn abroad whose father was a natural 
bom British subject', and the son of a person so horn 
abroad', are to all intents and for all purposes natural born 
British subjects, always assuming that the father up to the 
date of the birth has done nothing to divest himself of his 
British nationality. 

But this statutory exemption is construed strictly. If 
a natuml lioru British subject settles in France, his son 
and his grandson {assuming the family to continue to reside 
in France) are natural lx)rn British subjects. But his 
great-grandson is an alien '. 

2. An alien may obtain a certificate of naturalization 
under the Natiu-alizatiou Act, 1870 (33 it 34 Vict. c. 14), 
after five years' residence in England, and may then acquire 
all the political and other rights and obligations of a natural 
born British subject *. He need not lose his earlier nation- 
ality, liut then he will not l>e deemed to be a British subject 
when he is within the limits of the state whose citizenship 
he retains. 

3. If the person who has obtained such a certificate of 
naturalization be the father or widowed mother of a child, 
who at the date of the certificate is an infant, and who 
becomes resident with the father or mother in the United 
Kingdom, such a child becomes a naturalized British 
subject*. 



* 4 Qm. II, c. 31, a. I. 

* De Oeer v. Stone, aa Ch. Div, 343. 

* 33 * 34 Vict. c. 14, ft. 7. 



"13 Geo. Ill, car, 
' Ibid. !9. 4, la 
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Bub here again the statutory exemption tnust be con- Natural!- 
strued strictly. The child of a naturalized alien, if of full " '**"' 
age at the date of the natunilization, is unaffected by it. 
If t.>om abroad after the naturalization he would seem not 
to come under the provisions of 13 Geo. Ill, c. ai '. In 
fact the child of a naturalized British subject is only 
a British subject if {i) he is born in the King's dominions, 
or (a) he l>e an infant at the date of his parents' natural- 
ization and become a resident in the United Kingdom after 
it, or {3) he reside with his father, while the father is in 
the service of the Crown, out of the United Kingdom *. 

4. The niamage of an alien woman with a British subject MarrlagST 
makes her a British subject ; conversely, the marriage of 

a female British subject with an alien makes her an alien. 

5. A foreigner boni in the United Kingdom may under Alienage. 
the Naturalization Act make a declaration of alienage and 

so divest himself of the allegiance which the locality of his 
birth imposed upon him. And a Bintish subject of the 
King may do what is equivalent to a declaration of 
alienage, and divest himself of his British nationality by 
becoming a naturalized citizen of a foreign state ^. (§ 6 of 
the Act of 1H70.) 

6. An Act of Parliament can do anything, and a foreigner 
may be naturalized by statute, bo as to make his children 
under all circumstances citizens of this countiy *. 

The disabilities of aliens have been greatly diminished by Diaabili. 
the Naturalization Act, 1 870. Formerly they could not J,\^,^ 
acquire lands; now an alien is under no disabilities, pro- 
prietary or contractual, save that he cannot own the whole 
or any part of a British ship. But he enjoys no political 
privileges. He cannot vote at any parliamentary or muni- 
cipal election, nor is he qualitied to hold any office ". 

Allegiance may be natural or local. One who is a natural 

' In M Bourgeoisie, 41 Ch. Dlv. 310. ' 58 * 59 Vict. c. 43. 

' But a British subject cannot divest hiuiaelf of hia nationality Ly 
b&ooming naturnlized in an enemy's state in time of war. Not only 
would hu have no defeuco on this ground for tre«6onable acts, but such 
naturHtizution is itself un Kvt of trcattoii. K. c. Lynch, [1903] i K. B. 444. 

* Ct>. Litt. 139 a. 

^ The Crown can confer a {fuiui-naturaiiiuitiau by lett«rB patent. The 
Aicoii. <w)wa & 
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bom subject of the Ci-own, whether at Common Law or by 
statute, owes allegiance to the CrowTi wheresoever he may 
be. Local allegiauce is due from an alien resident in the 
King's dominions, during the period of his residence. 
During such period lie is bound to observe those rules of 
conduct which the State enjoins for the maintenance of 
order, and to respect the institutions under which he is 
living for the time by refraining from any such attempt to 
change them by violence as the law considers to Vje treason. 
Nor is he absolved from this liability by a foreign occupa- 
tion which lead.s to a temporary withdrawal of the State 
forces, and their protection. ' It is the duty of a resident 
alien so to act that the Crown shall not be harmed by 
i-eason of its ha\dng admitted him as a resident '.' 

§ 4. I'r&Uion. 

The law relating to treason is connected with the law 
relating to allegiance in two ways. 

Treason committed by a person in allegiance, wheresoever 
he may be, has long been treated as triable in the English 
Courts^ if at any time the offender can be brought within 
their jurisdiction ^. The liability to be dealt with for 
treasonable practices by the Courts of this country adheres 
to the British subject, and is personal, not local. This is 
an exception to the i-ule of law which is expi-csscd in the 
words ' all crime is local V MunJer and manslaughter, if 
committed on land, are triable in England or Ireland 
though the offence be committed without the King's 
dominion.^ * ; and the same rule applies to bigamy, though 
the second marriage has taken place 'in EnglamI, Ireland, 
or elsewhere*.' Only in these cases can the Englishman 

}>erson so privileged is called a tieniten. Blackstonc, Comm. i. 374. Ho 
in, oincc 1870, in ao bottcr position iiniclically than au alien, 

' De Jagcr e. Attorney-aeiieral of Nutal, [1907] A. C. 339, 

' -By 35 Henry VIII, c. a, 8, a, tlii» rule is laid down in all cases ot 
treason, misprision or concealment of treason. The Act purports to bo 
declaratory, and passed to allay doubts. ' Hiitpnaion ' inuaus failure tu 
give information within a roaaonablo time. 

» Mftcluod V. Attorney-Ocn. for New South Wales, [1891] App. C«. 455. 

* 34 & as Vict. c. 100, 8. 9- 

' 04 & as VioU c. 100, B. 57. Trial of Earl Ruatwll, [1901] App. Ca. 446. 
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who commits a crime abroad be tried for it in England oi- 
Ireland. 

Agaiiv, treaiion, whon we first get an jipproxiniate defini- 
tion of the offence, depended, like allegiance, on the persjonal 
character of the feudal relation. Treason was an offence 
against the person, the repreaentatives, or the personal 
rights of the King; it wa.s a breach of the feudal liond, 
a betrayal in one form or other of a lord. The vagueneaa 
of the early law on this subject led to a request by the 
Commons in 135a that the King would legislate on the 
subject of treason, and the answer to their request was 
the statute on which the law of treason is still founded *. 
ij Edward III, stat, 5, c. 2 names seven distinct offences : — 

(l) To couipas.s or imagine the King's death, the Queen's, 
or that of the heir of the throne; (a) to levy war against 
the King in his realm : (3) to adhere to the King's eueraiea: 
(4) to violate the King's wife, the wife of his eldest son, or 
his clilest daughter, being unmarried : (5) to counterfeit the 
Great SeiU, the Privy Seal, or coin : (6) to issue false money ; 
(7) to kill the Chancellor, Trea.surer, King's Justices of either 
bench, or of assize, in the discharge of his office. 

One cannot fail to notice the personal character of all 
these offences. The King — ^not the Crown in Parliament, 
or the State as emlxidied in the existing constitution — is 
the object which the statute designs to protect. The King's 
person; the King's sovereignty, the King's family rela- 
tions ; the indicia of the royal will in administration, the 
seals ; the representatives of the royal will in judicature, 
the Chancellor and judges ; the privileges of royalty, the 
coinage : these are what a feudal society thought it treason 
to infringe. 

The last four offences need no special notice ; they remain 
as treasons on the Statute book, though they may be dealt 
with as felony*, The first three have been extended by 

' Mr. Maitland has pointed out thai thw object of the {>runiolci-8 of Ihia 
8Ututu w&M not 9u much to doGoe thu liuiita ufpoLitiuil obligation as to 
mark the diatiuotiau lictwetn trou^u and folony ; tlic former ruaulted 
In n forfeiture ti> the king, the lntt«r in an t^^chent to the lord, Pollouk 
and Maitland, Hint, of Kn^lish Lnw, ii, 506. 

' 34 Jt aj Vict. cc. 98, 99, 100. 

U i 
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construction, and have been the nubject of much legal 
comment. 

The additional treasons chiefly created in the reign of 
Hemy VIII, of Elizabeth and Anne, none of long duration, 
and all now repealed, will be found to fall into two classes. 
They wei-e the pixxluct of statutes which aimed at securing 
the kingdom against the aggression or influence of the Pope, 
or else at securing the nuccession to the throne an at the 
time settletl. 

But the extensions by cousti-uctiuii of the statute of 
Edward III are important in lej^at history. Compassing 
or imagining the King's death was construed to mean any 
act directed to the deposition or imprisonment of the King, 
or to aciiuiriug the control of his pei-son, or any measure 
concerted with foreigner for an inva^iion of the kingdom, or 
going or intending to go abroad for such purpose ^ Cases of 
mere riot were treated as ' levying war against the King'''.' 

The Uiot Act, i Geo. I, st. 2, c. j, made it unnecessary to 
sti'ain the definition of treason in oi\ler to punt.sh disortler 
which had no political end in view. But tht- law of treas<ju 
took no cognizance of offences against the State whicJi 
could not be construed to Ije also offences against the person 
or personal authority of the King. It was not until 1795 
that statutory farce wtus given to the extended intei"preta- 
tioiiH of the Act (jf Edward III, and an txctual ur contem- 
plated forcible attempt to make the King change his 
counsels, or to iutinddate lioth Houses or either House 
of Parliament was made treason. This Act was made 
perpetual in 1H17. In 184K all the acts, or compassings 
mentioned therein, which did not tend to the death, pei-sonal 
injury, or personal restraint of the Su\ereign, Avere made 
ti-eason-felouy, and so not necessarily punishable with 
death ^. The treasons of 25 Ed. Ill still remain treasons on 
the Statute book. 

Treason, therefore, as distinct from treason-felony, is the 
doing or designing anything which would leatl to the deathj 

' Stciihen, Hisitory of tlie Criminit) Law, a66. 
' Dummart'©'* C«sc, StjiUi Trinia, vol. xv. p. 5a:. 
' II & la Vict. c. la. 
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bodily harm, or restraint of the King, levying war against 
him, adhering to his enemies, or otherwise doing acts which 
fall under the Stat\ite of Edward HI. 

Conapiracies to levy war, to deprive the King of the TrMson- 
crown, or of any part of his dominions, or to incite * **°^' 
foreignei'fl to invaile the realm, are treason- felony, and 
may perhaps be dealt with na con9tructi\e treason '. 
And force contemplated, or applied, to make the King 
change his counsels, or to intiTiiidate either House or Itoth 
Houses of Parliament is tieason-felouy.' 

I have thought pix)per to tieat to this extent of the law 
of treason, Vjecause it is a consequeuoe of the relation of 
Sovereign and subject, or, as it might be expresse<I,of State 
and citizen. It is necessary for the jniqxise of this chapter 
to explain what are the special liabilititis of citizenship 
attaching to the subjects of the King, wheresoever they may 
bo, a.s distinct from the general liability to ohoy the rnlea 
of public ortier, within the jurisdiction of the King's 
Court-fl. Beyond this it would l>e out of place here to deal 
with the legal definition of treason, or with the history of 
procedure in trials for treason. 



5 5. Ififapa^ity of the Kivg. 

We have now to consider bow the rights and iluties of 
royalty are atfected, when the King, from one cause or 
another, is incapable of discharging the duties of his office. 
This may arise in any one of four ways. The King may be 
absent from the kingdom. The King amy lie of imperfect 
capacity for his office by reason of his youth. The King 
may have lost the capacity for his oflice by reason of his 
insanity. The King may prove that he does not pos.sess 
the capacity for his office from neglect of or contempt for 
the conditions under which it must be held. 

In the first three cases the question ari.ses of the con- 
stitution in one form or another of a Regency ; in all 
four, difficulties may arise which are essentially sindlar in 
character. 
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' Stephen, History of the Criminal Law, vol. ii. p. a86. 
' II & la Vict. o. 13, s. 3. 
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The Absence of the King, until recent times, was met by 
the appointment of one or more persons to transact the 
formal biiBiness of goveniment in his absence. Until the 
oflSce of Justiciar fell into disuse in the reign of Henry III 
it hafl l>een customary that the Justiciar should discharge 
the duties of royalty during the alisence of the King. 

From this time it seems to have been most usual to 
appoint cudodes regnl, or lonivt tenenteo, the first instance 
of such appointment being in the thirty-seventh year of 
Henry III, when the Queen and the Earl of Cornwall were 
made guardians of the realm during the King's absence in 
Oa.Hcony '. For the absence of Edward I at the time of 
his fiithora death special arrangements appear to have 
beeit made, antl a small Council of Regency settled upon 
a year beforehand, but the arrangements wei*e confirmed 
by a council of the magnates held shortly after the com- 
mencement of the i-eign '- 

Tlie appointment of Ijords Justices under the Great Seal 
began with the absence of William III after the death of 
Mary, who, during her short reign, had been given power 
by statute to exurcise the royal prerogative whenever 
Williain was out of England -K Tlie last instances of the 
appointment of a Regent, for this purpose, were iu 1716, 
when the Prince of Wales was made Guardian and Lieu- 
tenant of the Kingdom, and in 1732, when Queen Caroline 
occupied the same position. On other occasions .since 1695 
Loi-ds Justices have been appointed under the Great Seal 
witli powers specified in the Letters Patent, which gave 
them their conimis.sion. This has not been done since 
I Kit. The fact that the Sovereign is absent fi"om the 
realm does not impair the validity of any executive act 
done during such alxsencej and modern facilities of com- 




' Stubbs, Const. Hist, ii. 67. For a li&t of such nppointmeiit!* see 
Report of Contmittee njipointed in 1788 to iuquiro into preoedents iu 
cases of tlie royal auttiurily bviag interrupted by bicknoss, Ac. Purl. 
Paper, 1781-1791 (Reports of Comiiiitlees), iii. p. 80. Coiiim. JoiirD, 44, 
pp. 11-43. ' Stubbs, Const. Hist, ii. 104. 

' This di<l not disentitle William from exercising royal powers wlion 
abroad, a Will. & Mary, at, 1, c. 6. 
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munication have enabled the King to give the royal assent 
to bills by commisaion, and to transact other business 
without inconvenience to the conduct of goverainent 
during his visits to the continents 

The Infancy of the Sovereign raises other questions, 'b) In- 
The fiction of law is that the King must always be in ""''^* 
the full maturity of intellectual power, and so would be 
exempt from the ordinary disabilities and immunities of 
infancy. T&stamentary guardianship is the creation of 
statutej nor has it ever been suggested that the pre- 
rogative enables a King to appoint a guardian to hia 
successor. 

In our early history the case of an infant sovereign was 
variously met. Tlie Barons appointed a Hector Regis et 
Regni during the minority of Heniy III, and a small 
Council with whom he should act: in the cases of 
Edward III and Henry VI Parliament made the nomina- R^-gpncfetj 
tion : the King himself and the magnates appointed a j "fan^y 
Council of Regency during the youth of Richard II : but 
Edward III and Richard II were both capable of executing 
some of the formalities of government, and opened the 
Parliaments at which the Councils of Regency M'ere chosen. 
The Privy Council made Richard of Gloucester protector of 
the realm during the brief reign of Edwanl V. In the 
reijin of Henry VIII we come upon the first Regency Act, aS HeiT 
and the only one of the kind that ever took effect. Parlia- ^ '"' ''J 
ment gave to Henry the power of nominating a Council of 
Regency, by Letters Patent or by will. This Council was 
to act in case the successor was a male and less than i8, 
or a female and less than ]6 years of age. The King made 
the appointment, and though the Council exceeded its 
powers by making Somci-set protector of the realm, it« 
action wa.s confirmed by the Lords and bj' Letters Patent 
iftsued by the young King himself. 

On other occa.sious since the reign of Henry VIII 
Regency Acts have been passed, nominating, or giving to 

' Se« May, Pari. Practice, e<J. ii, p. 515, nnd the rpply of Lord Lyntl- 
hurst to Lord CamplK'll on the occngion of Quaen Victoria's visit to 
Germany in 1645; Haiiaur<l,3rd Series, vol. Ixzzii, p. 1510. 
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the King the power of nominating, a Regent or a Council, 
But the duties of royalty have never since been discharged 
by a Regent in consequence of the infancy of the King. 
(o) In. The insanity of the Sovereign is not a matter which can 

**"' ^" be provided for l>eforehand, as is possible in the case of 
during a minority. Happily the difScuIty which it occasions has 
In»»nity. ^^jj^ arisen in two reigns, those of Henry VI and George III. 
Henry VI. The proceedings in the reign of Henry VI are marked with 
much simplicity and common sense, as compared with those 
of the later reign. Early in 1454 the insanity of the King 
was attested by a committee of the Lords, and the Duke 
of York was chosen by the Lords to be protector and 
defender of the realm. He accepted the appointment, the 
proceeding was thi'own into the form of an Act which 
received the assent of the Commons, and the Duke was 
Regent until the King recovered ten months later'. At 
the end of the year of his recovery Henry VI became once 
more in-sane ; Parliament, which had l<een pro>x>gued, met, 
and at the request of the Commons the Lords nominated 
a Protector, their choice again falling on the Duke of 
York. This time the King seems to have been able to go 
through some formalities, and to appoint the Duke by 
Lettei-s Patent. In a few month.s he recovered. 

In the reign of George IH Parliamentary procedure had 
become so far settled as to raise technical difficulties which 
had not occurred to the Lords and Commons of the fifteenth 
century. And yet, when George III became insane, the 
Houses had the precedents of 1688 before them, and might 
have followed the procedure of tlie Convention Parliament, 
with this advantage, that at the time of James' flight 
Parliament was dissolved, while in 1788 a Parliament was 
in existence, though not sitting. 

The Convention Parliament had proceeded by Address, 
requesting William and Mary to undertake the kingly 
office. It would have seemed obvious that the same course 
should be followed in 1788, and that the two Houses should 
present an address to the Prince of Wales requesting him 
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■ Stubbt, C«nat. Hist. iii. 166, 167. 
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to discharge the duties of royalty duinng the insanity of 
the King. 

There was no practical dispute between Pitt and Fox as 
to the person who should be Regent. Fox maintained that 
the Prince had a right to the Regency, and that Parlia- 
ment was bound to give effect to this right, Pitt held that 
the Prince had no right in the matter, but that he was the 
most proper person to be invited to become Regent, That 
which really exercised the two parties in the State was the 
limit wliich should be set upon the exercise of the pre- 
rogative by the Regent Pitt wished to impose restraints 
but, inasmuch as the Prince was on friendly terms with 
the Opposition, Fox wished to tninimize the restraints 
which were admittedly necessary. It was difficult, if not 
impossible, to combine pi-oeedure by address and limitation 
of powers. The Convention Parliament had affixed con- 
ditions to the tenure of the Crown but had not limited the 
prerogative. It followed that a Regency must be created 
by statute : but a statute needed the royal assent : the King 
could not give the ro^'al as-sent in person, nor could he 
authorize by sign manual the affixing of the Great Seal to a 
Commission which should enable others to give his assent. 

The difficulty was overcome by a series of fictions. The 
two Houses wei-e invited by Ministers to concur in directing 
the Chancellor to put the Great Seal to a Commission for 
opening Parliament, and sulwequently to another Com- 
mission for giving assent to the Regency Bill when it had 
passed the two Houses. Before the matter reached this 
stage the King had recovered, but the same procedure was 
employed when in 1810 it became neccs-sary to pass a 
Regency Bill. 

It is to Ijo observed that the Irish Parliament, being 
unaffected by the considerations of English parties, pro- 
ceeded by address, and thus avoided the use of a fiction 
at once grotesrjue and dangerous '. 

The last form of royal incapacity for government is 
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' For 8 clear account of (lie Regency question as it pre»«nted itself to 
the British and Iriali ParliamentH, »ee) Lecky, Hist, of England in the 
Eight«entb Century, Ti. pp. 416-37. 
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illustrated in Edward II, Richard II, and James II. The 
cases differ, since the first two were cases of formal, if 
involuntary, resignation, the last was a flight. The depasi- 
tion of Edwarti II was marked by fonns wliich do not 
conceal the violence of the transaction. Parliament waa 
summoned by writs iasued in thi> King's name by the 
younger Edward, who had been pnjclaimed guardian of 
the kingfloni on the assumption that the King had fled. 
Before Parliament met the Great Seal had l»een obtained 
from Edward II, and the writs were issued in proper form. 
Parliament, having met, accepted the yoimger Edward as 
King, and drew up reasons for the deposition of Edwarfl II ; 
when the deposed King would not meet the Houses, they, 
by their procurator, renounced their homage and fealty. 

In the case of Richard II a deed of resignation was 
executed by the Kin 
summoned to 

deposition was drawn up, as in the case of Edwanl II ; 
these were voted to be sufficient, Richard was deposed, and 
the sentence was connnunieated to him by Commissioners, 
who boi-e at the same time the renunciation of homage and 
fealty. It was not till then that Henry IV cau>e forward 
to state to Parliament hia claim to the throne ; tliis waa 
admitted, the assembly accepted him as king, and he waa 
led to the throne. 

The case of James 11 has been fully treated earlier in 
this chapter. It differs from the other cases mainly in two 
points. James did not resign but fled, and the members of 
the Convention Parliament treated this flight as a con- 
structive abdication, while they added in the Petition of 
Right such a list of misdeeds on the part of James as made 
the constractiou which tliey put on his flight amount to 
a formal deposition. And secondly, the question was com- 
plicated by the political theories and Parliamentary forms 
with which a medieval Parliament did not allow itself to 
be embarrassed ; while the religious (juestions unknown to 
the thirteenth and fourteenth centuries caused religious 
disabilities to Ite attached to the Ci-own and gave a distinctly 
conditional character to its tenure. 
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§ 6. The Demise of the Crown. 

We have still to consider the effect of the Demiae of the 
Crown, either by death, or by forfeiture under the conditions 
of the Bill of Rights. We need only deal with the effects 
aa illustrated by the death of the Sovereign. 

I deseriVted in an earlier part of tliis chapter the steps by 
which the interregnum l>etween the death of one King and 
the accession of another was bridged over. From the acces- 
sion of Edward IV the new King was regarded as succeeding 
without interval of time to the rights of his predecessor; 
but the theory that Parliament was present in response to 
a personal summons from the King, and that ministers and 
others holding office or employment in the service of the 
State were the personal servants of the King, caused 
difficulties which have been gradually and almost entirely 
removed. 

The rule that Parliament was dissolved by the death of 
the King might always have produced inconvenient results, 
but no steps were taken to remedy the inconvenience 
until the passing of 7 & H Will. Ill, c. 15, wherein it was 
enacted that a Parliaiuent in e.\ist«nce at the time of a 
King's death should continue in existence for six months 
if not sooner dissolved by the successor to the throne. 
After the Union with Scotland this ride was extended \ty 
6 Anne, c. 41, to the Parliament of Great Britain. The 
Act 37 Geo. Ill, c 137, made further provision for the 
event of a demise of the Crawn at a time when Parliament 
had been dissolved, and, finally, the Representation of the 
People Act, 1867', makes the duration of a Parliament 
independent of the demise of the Crown, 

The tenure of office has raised questions of a different 
character. The pi-actical inconvenience, and even danger, 
to which the legal theory might give rise became evident 
in the reign of Anne. In all probability the successor to 
the Crown, designated hy Statute, would Ix; in Hanover at 
the moment of the Queen's death. A rival claimant to the 
Cix>wu was no further off than St. Germaius, and at this 
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30 ft 31 Viot. c. loa, 8. 51, a 8, 9. 
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The Sue- critical time the Privy Council would be dissolved, all the 
th^Crown S*"^*" o^ces of State would be vacant, and every com- 
Aat, mission in the army would have lapsed. 

For such circumstances the Succession to the Crown 
Act' made provision. The dissolution of the Privy Council 
and the avoidance of office, place, and emplo^inent on the 
deatli of the Sovereign are assumed, and the Act provides 
that the Privy Council shall continue and act for six 
months unless sooner determined by the new Sovereign, 
and that neither the great offices of State, or of the House- 
hold, nor any office, place, or employment within the 
dominions of the Crown, shall become void by reason of 
the death of the Queen or her successors. The holders 
of the great offices mentioned, and every other per- 
son in any 'office, place, or employment, civil or 
military,' within the dominions of the Crown, ' shall con- 
tinue in their respective offices, places, and euiplo^nnents for 
six months next after such death or demise unless sooner 
removed or discharged by the next in succession." 

Between 1707 and 1830 the dominions of the Crown 
had so far extended that six months was not long enough 
for the continuance in office of persons employed in some 
remote dependency, and the term of continuance is extended 
to eighteen months by 1 Will. IV, c. 4, in the case of 'office 
or employment in His Majesty's plantations or pos.sesfiions 
abroad.' 

By an Act of 1837 * commissions in the Army and Royal 
Marines are to continue in force until cancelled, notwith- 
standing n demise of the Crown. 

So stood the law on the accession of King Edward VII ; 
but in the Case of ministers who wei*e membei's of the 
House of Connnons the matter was conaplicated by the law 
under which a seat in the House is vacated on the accep- 
tance of office. 

Tlie Succession to the Crown Act', s. 24, renders the 
liolder of any new office or place of pix)fit under the Crown 
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' 6 Anne, c. 41, a, 8 (6 Anno, c 7, RuffViead). 

* 3 Will. lY & I Viot. o. 31. ■ 6 Anne & 41 (c. 7 BuffbeAd). 
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(i. e. any oflSce created since the 25th October, 1 705) [in- Th« •ut* 
capable of sitting in the House of Commons ; and s, 25 j,, ,^, 
pixivides that the acceptance of any office of profit from 
the Crown by a member of the House of Commons vacates 
his seat, but leaves him eligible for re-election. This pro- 
vision hft-s always l;een conHtrued to extend only to offices 
in existence on the 25th October, 1705, or by Statute since 
rendered tenable with a seat in the House of Commons. 

It would seem that on previous occasions of a demise of 
the Crown Ministers continued to hold office under the pro- 
visions of the Succession to the Crown Act, unless sooner 
dismissed, and that such forms as they went through for 
tlie purpose of indicating that they were ministers of the 
new Sovereign were not regarded as an acceptance of office 
such as would at once viicate a seat. 

But on all such previous occasions Parliament was dis- 
solved within six months of the commencement of the new 
reign, so that the expiration of the term of continuance in 
office must necessarily synclironize with the vacating of the 
seat, if indeed a dissolution did not send the minister liack 
to his constituents before six months were out'. 

But in I901 a new state of tliuigs had arisen, for the aa affected 
duration of Parliament wu,s no longer afi'eeted by the of 1867. "^ 
ilemise of the Crown. The Parliament of 1901 hud barely 
Ijeen in existence for a year, and ministers wonltl have been 
obliged to re-accept office formally and thereupon vacate 
their seats within six months of the accession of the King, 

On the 23rd of January, 1901, the King is-sued a Procla- The 
mation reciting the relevant provi.sions of the Succession prod«m«- 
to the Crown Act. and directing every person who, at the Uo". 
time of the death of Queen Victoria, held any office, place, 
or employment, civil or military, in any part of the King h 
dominions, to proceed in the duties of their respective offices 
during the royal pleasure. 

' Willuim IV died <>n tho aoth of June, 1837, and Parlinmeut wns 
disaolvcd on tlte 17th July. Between those dates certfttu of the principal 
ininisteni went tlkt-oagli sooie of the forinalitieH of re-appointment. See 
tlic London Qaz«tte for July, 1837. But tlie re-appointmiinl of tlie two 
>Secrot<irii'S of State wlio were inojnljcrB of the llouae of Commons did 
uot take place uutil tL« day of the disaolutiou 
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ETenU of At the same Council orders were made for the prepara- 
*9««. tion of warrants for the King's signature authorizing the 
use of the existing official seals until new seals could be 
prepared. 

On the 23rd and 24th of January the principal ministers 
of the Crown kissed the King's hands and took the official 
oath. 

' I, , do swear that I will well and truly serve His 

Majesty King Edward VII in the office of . So help 

me God.' 

None of the formalities incident to an original appoint- 
ment were gone through, no patents were cancelletl and 
re-issued, nor were seals delivered up and returned ; but it 
was questioned whether ministers had not by acceptance of 
offict! under the new King at once vacated their seats, or 
whether the vacancies would be postponed to the end of 
the first six months of the new reign. 

These questions were raised in the discussions on the 
Demise of the Crown Bill ' and settled by its passing. 

Some legislation on the subject was nece.s.sary, for the 
thec'rown Succession to the Crown Act did not apply to offices held 
abroad, or held witliin the protectorates which technically 
are not included witliin the dominions of the Crown. 

The Demise of the Crown Act * briefly enacts that : — 

(1) The holding of any office under the Crown, whether 
within or without His Majesty's dominions, shall 
not be affected, nor shall any fi-esh appointment 
thereto be rendered necessary, by the demise of 
the Crown. 

(2) The Act shall take effect as from the last demise of 
the Crown. 

Thua the demise of the Crown no longer affects the 
duration of Parliament, nor the tenure of office, though 
legislation has in no way affected the prerogative of the 
Crown as to the dissolution of Parliament or the dismissal 
of ministers. 

' Soe dubate on the Bocond reading of the Bill, i April, 1901, lianajin], 
4th Series, vol. Zcii. p. 38a. 
» I Ed. VII, o. 5. 
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We must, in conclusion, consider what are tlie relations 
of the King or Queen Regnant to the ix>yal family, and 
wherein the family relations of the Sovereign iliH'er from 
those of a subject. 

The Queen Consort is a subject, though privileged in A King's 
certain ways. Her life and chastity i.s protected by the 
law of treason. She has always been regarded as free 
fi'oiii the disabilities of married woirien in matters of 
propert_)', contract, and procetlure. She could and can 
acquire and deal with property, incur rights and liabilities 
under contract, sue and l.>e sued, as though she wei-e feme 
sole. She has her separate officer and legal advisei*. 
But in all other respects she is a subject, and amenable to 
the law of the land, save in respect of some small privileges 
which are not in use. At one time she had a revenue from 
the demesne lands of the Crown, and a portion of any sum 
paid by a subject to the King in return for a grant of any 
office or franchise. This was the aunivi refjinue or queen- 
gold '. Provision is now made by statute for the main- 
tenance of a Queen Consort. 

A Queen Dowager ceases to be under the protection of AQupcn" 
the law of treason. It is said by Coke that she may l'»"''"'id- 
not marry again without the King's licence, Imt this is 
questioned *. 

A Queen Regnant holding the Cixjwn in her own right phiiip of 
has all the prerogatives of a King •'. The position of the *?*"»• 
husband of a Queen Regnant has varied in each case that 
has arisen. 

On the marriage of Mary Tudor with Philip of Spain it 
was provided that the Queen should enjoy all the pre- 
rogatives and possessions and exercise all the powers of 
Crown as sole Queen, though official documents should 
issue in their joint names : that Philip should not alter the 



' Blackstone, Commeiitariee, i. aso. 
learned truatiso \>y Pryniie. 

' This was declnrtd by Statute in 1554 
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' Blnukstono, Coram, i. 333. 
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laws, nor compel the Queeu to leave Elnglaud, nor introduce 
aliens into office, nor if he survived his wife set up any 
claim to power or property '. A later Act made it treason 
to compauu hia death. It is impossible to read the tii-st of 
these Statutes without being struck by the difficulties which 
must havf arisen if Philip had wished to reside in England 
or had taken an active interest either in his wife or her 
kingdom. 

William III declined to be a King Consort: and the Bill 
of Rights provided that ' entire, perfect, and full exercise of 
the regal {wwer should be only in and executed by his 
Majesty in the names of l>oth their Majesties during their 
joint lives.' When William was absent from the kingdomj 
Mary wjus given a general power to ' exercise and atliiiinister 
the x*egal powera and government,' saving the validity of 
acts of State done by William during hi.s aKsence abroad '. 

(juorge of Dotmiai'k did not occupy bo fa\'ourable a 
position. He had been introduced into the Privy Council, 
though not sworn, in 1685, ami he was naturalized by Act 
of Parliament in 1689. But by the time that Anne suc- 
ceeded to the throne, the Act of Settlement had been 
passed, and he would have fallen under the ilisqualiHcations 
as to property and office which attached to aliens as soon 
as that Act came into force by the death of Anne. This 
disability v:n>i cured liy a clause in an Act which enabled 
the Queen to grant him a revenue if he survived her ^, but 
he died before his wife. George was therefore a subject of 
the Queeu, differing from others only in the conditions of 
his naturalization. 

When Queen Victoria had declared her intention to ally 
herself in marriage with Prince Albert of Saxe-C-oburg 
and Gotha, the Prince was given by Statutes* the full 
rights of a citizen of the United Kingdom when and so 



' t ft a Ph. ft M. c. 10, s. 3. 

* a Will. & M. St. I, c. 6. * i AiiHe, c a. 

* 3 ft 4 Vict. cc. I and a. The first of Ihosio Acia wt aaide the effect Qf 
I Geo. I, st&t. a, c. 4, which forbade tho passing of any naluralizktion bill 
without a c1hu»<; confirmLug llic political iiieapacitiea impoBed by the Act 
of Settlement. This Act wan reiiealed iu 1867. 
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»ouu a.s he had taken the oaths of allegiance atiU HUpreuiacy. 
Tho Prince was therefore a subject of the Queen, Like 
(jL'orvc of Denmark be was introduced into the Privy 
Council but not sworn ', unlike him he was never a Peer of 
Parliament His precedence was determined by an exercise 
of the prerogative to be next to that of the Queen, and in 
1857 the title of Prince Cousort was conferred upon him 
by Letters Patent. As a matter of law he differed only in 
title and precedence froui any other subject of the Queen ^. 

Of the children of a reigning yovereign, the eldest son 
and daughter, and the eldest sou's wife, alone have any 
special privilegs, The eldest son is Duke of Cornwall by 
birth, and is created Prince of Wales and Earl of Chester 
by Lettei's Patent. It is treason to compass his death, or 
to violate the chastity of his wife, or of the eldest daughter, 
unmariied, of the King or Queen. But the royal children 
have only such precedence as is conferred upon them 
in the Parliament and Council Chamber by an Act of 
Henry VIII ^. 

In 1718 the judges by a majority of 10 to 2 advised that 
the care and education of the King's gi-andchildren, being 
minors, l»elongcd to the King, the rights of the father 
being to this extent superseded. The question arose in the 
(lutiirels of George I and his son, No sxich point was 
raised in the disputes which raged between George 11 and 
Frederick, Prince of Wales ; but George III, early in his 
reign, quarrelled with his brothers for manyiug subjects, 
and obtained the pa-^sing of the Royal Maniage Act*. 
By this Act no descendant of the bcuJy of George II, 
except the issue of princesses married into foreign families, 
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' Qrcville Mumoirs, iv. a6g, and b«o Grevillo's paniphlut on 'The Royal 
rreccdeDcy Question,' prjiited aa iin Api>cndix to vol. iv. 

' The qiio.->tiuii whcMu'r Kc ahuvild bo ninde ». peer wns diucussed. 
Quc«u Victorin urged sound reaaona against such a course. Letters of 
Qiieo:i Victoria, i. 353. 

• 31 Ueii. VIII, e. 10. Tlie King's nous are privy cuuucillurs l>y birth, 
and can be introduced into the Council when the King pleases. But on 
the demise of the Crown they are not privy councillors of the new 
Sovereign until siworn. Qrevilk-, iv. 374. 

* 19 Geo. Ill, c. II. 
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can make a valid marriage unless the King or Queen 
Regnant has given consent under the Great Seal. But such 
descendants at the age of 25 may marry without the 
royal sanction, after giving 12 months' notice to the 
Privy Council, unless during that time the two Houses of 
Parliament have expressed disapproval. 
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VicTOHiA, by theGrace uf God, of the Uiiiteil Kingdom of Great 
Britain and Irelaml, Queen, Defender of (lie Faith. To Our right 
trusty and well-beloved Councillors A. B. and U. D., and Our 
trusty and well-beloved E. F., G. H., and I. J., greeting. 
Whereas We didj by Our Letters Patent, under the Great SeiJ 
of the United Kingdom <.tf Great Britain and Ireland, nominate, 
assign, and appoint Our rJglit trusty and well-Wloved Coun- 
cillors M. N, and P. Q. , Our trusty and well-beloved K. S., 
T. U.. and V. W., to be Our Commiasionera during Our 
plwisure for executing the offices of Treasurer of the Exchequer 
of Grejit Britain and Lord High Treasurer of Iifland, and to 
be called Commisaionera of Our Treasury of Our United King- 
dom of Great Britain and Ireland, as by the said Lettere Patent 
(relation being thereunto had) may more fully and at large 
appear. Now know ye that We have revoked and determined, 
and by (hose presents do revoke and determine the said recited 
Loiters Patent, and every clause, article, and thing therein 
contained. And further know ye tiiat We, trusting in the 
wisdom and fidelities of you, the said A. B., C. D., E. F., G. II., 
and I. J., of Our special grace, certain knowledge, and mere 
motion, have nominated, assigned, and appointed, imd by these 
presents do nominate, assign, and appoint you. the said A. B.. 
C. D., E. F., G. II., and I. J., to be Our Commissioners-' 
during Our pleasure, for executing the offices of Treasurer of 
the Exchequer of Givat Britain and Lord High Treasurer of 
Ireland, and to be called Commissioners of Our Treasury of Our 
United Kingdom of Great Britain and Ireland, and to do and 

' Till- form of these Letters lm» und«rgono no cliivngo. 

' The luimbor of L<>ri1i> Coininisaiunors was limited by 6 Anne, c. 41, 
8. 36 to the inunber th«n pxisttiiig. The TiensHry Commisoion thou 
coDsisteil of 11 Firht Lord, thi' Chancellor of the Exchequer, atid three 
jutiior Lords. By 56 0«<>. UI. e. 98 the TreMuriea of Qreat Britiiin And 
Ireland were nmalgamiited, nnd power was given {%. 14) to increase the 
number of Commisaionera by two. This power hiis lieen partially 
exercised since December, 1905 : in Sir Henry dimpbeli-Bannerman's 
goverameiit tber« are four junior Lords. 

8 3 
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perfoiin all tilings whataoever which might have heretofore 
beeu (loue and performed by the Commissioners of the Treasury 
in Great Britain or Ireland respectively, by whatsoever names 
or descriptions such Commissioners of the Trejisury shall or 
may havo been nt any time known or described, save and except 
in so far as any powers or authorities heretofore vested in such 
Commissioners were altered or amended by an Act of Parlia- 
ment made and passed in the fifty-sixth year of the reign of 
Our late Royal Grandfather, King George the Third, intituled 
' Ail Act to unite and consolidate into one fund all the public 
revenues of Great Britain and Ireland, and to provide for the 
application thereof to the general service of the United King- 
dom.' And to that end and purpose We do, by these presents, 
give and grant unto you. Our said Commissioners, or any two 
or mora of you. full jiower and authority, immediately from 
henceforth, from timo to time during the vacancy of the office 
or place of Lord High Treasurer of Our United Kingdom of 
Great Britain and Ireland, to confinn and approve of all thoije 
Orders and Warrants which liave been already signed by the 
late Commissioners of Our Treasury of Our United Kingdom of 
Great Britain and Ireland, and which are remaining unexecuted, 
and which unto you shall seem reasonable and for Our service, 
and to cause the same to be duly executed ; and also to perform 
and execute all and every act and acts, tiling and things, 
whatsoever, which heretofore might or ought to have been 
performed by the Commissioners of Our Treasury in Great 
Britain or Ireland respectively, except as aforesaid, in as ample 
manner and as fully and effectually to all intents and purposes 
as the Commissioners of the Trea-sury in Great Britain or 
Ireland respectively heretofore have done or might have done 
by virtue of any power or authority to them respectively 
belonging, or of any Act or Acts of Parliament, or any law, 
usage, or custom in force in Great Britain or Ireland respec- 
tively. And to the end Our pleasure in the premises may be 
the better effect«d. We do hereby require and authorine Our 
High Chancellor of Gi-eat Britain, or Our Keeper of the Great 
Seal of Our United Kingdom, or Our Commissioners for the 
Custody of the Great Seal of Our United Kingdom ; and also 
Our High Chancellor of Ireland, or Our Keeper of the Great 
Seal there, or Our Commissioners for the Custody of the Great 
Seal there, and all other Officers, Ministers, and persons what- 
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soever for the time being whom these pr^^sents shall or may in 
anywise concern, to give full nllowmice of all things tol)e done 
by you Our said Comraissionei's, or any two or more of you, 
according to Our pleasure hereinbefore declarad. In witness 
whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster, the day of in 

the year of Our Reign. 

By Warrant under the Queen's Sign Manual. 
I To this tlie Great Seal is affixed. J 

§ 2. S:aN Manual Warrants. 
{a\ Warrant as tin exoruih^ act appointing First Commissioner 
of Works. 
VICTOKIA 11. 
Whereas We being graciously pleased to give niul grant 
ihuing Our pleasure unto Our right trusty and well-beloved 
A. B. the oflice of Firet romraissioner of Works and Public 
Buildings, constituted and appointed under aiul by virtue i»f nn 
Act passed in the fourte*^nth and lifteenth years of Our Reign 
entitled ' An Act, . . . ' " 

We do by these Our presents hereby constitute and appoint 
him the said A. B. to be First Commissioner of Works and 
Public Buildings during Our Pleasure, with all the interest, 
powers, titles, authorities, privileges, and duties appertaining 
unto and vested in the said oi!ice. 

Given at Our Court at Windsor this day of 

in the Year of Our Reign. 

By Her Majesty's Command. 
(Countersigned by two Lords Commissioners of the Treasurj.) 

[h) WarroHt as an veecuiive act, aholishing pun-hase in the 

army. 
VICTORIA R 

Whereas liy the Act passed in the Session hotden in the 
fifth and sixth years of the reign of King Edward VI, oh. i6, 
intituled 'Against buying and selling of offices,' and the Act 
pas.sed in the forty-ninth year of tlie reign of George III, ch. i if), 
intituled * An Act for the prevention of the brokerage and sale 
of offices,* all officers in Our Forces are prohibited from selling 

' Tlic Alt i(t 14 A. 15 Vict. c. 4a, dealing with tliu rivAiiagioiieiit of 
WtMiil", Forests, nnd L«nd Revenues, und the direction of Public Works) 
and Building**, anit, p. 300. 
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or bargaining /or the sale of any CotnmiBBion in Our Forces, 
and from taking or receiving any money for the exchange of 
any such Commission under the penalty of forfeiture of their 
Commissions and of being cashiered, and of divers other 
penalties ; but the last-mentioned Act exempts from the 
penalties of the snid Acts, purchases or sales, or exchanges 
of any GJommissions in Our Forces for such prices as may be 
regulated and fixed by any regulation made or to be made by 
Us in that behalf. 

And whereas We think it expedient to put an end to all such 
regulations, and to nil sales and purchases, and all exchanges 
for money of Commissions in Our Forces, and all dealings 
relating to such purchases, sales, or exchanges. 

Now Our Will and Pleasure is, that on and after the first 
day of November in this present yeai', all regulations made 
Vjy Us or any of Our Royal predecessors or any officers acting 
under Our authority, regulating or fixing the prices at which 
any Commissions in Our Forces may be purchased, sold or 
exchanged, or in any way authorizing the purchase or sale or 
exchange for money of any such Commission, shall be cancelled 
and determined. 

Given at Our Court at Oabome. Iliis twentieth day of July, 
in the thirty-fifth year of Our Eeign. 

By Her Majesty's Command. 

EDWARD CARDWELL. 



(r) Warrant eott/eiring I'rrcedence on Ihe Prime Jitinisfer, 
EDWARD R. & I. 

Edward the Seventh by the Qi-ace of God of the United 
Kingdom of Great Britain and Ireland, and of the British 
Dominions beyond the Sea-s, King, Defender of the Faith, to 
our right trusty and right entirety beloved cousin and Coun- 
cillor Henry Duke of Norfolk, Knight of Our most noble Order 
of the Garter, Knight Grand Cross of Our Royal Victorian 
Order, Earl Marshal, and our Hereditary Grand Marehal of 
England, Greeting, 

Whereas We taking into Our Royal consideration that the 
precedence of Our Prime Minister has not been declared and 
defined by due authority, We deem it therefore expedient that 
the same should be henceforth established and defined. 

Know ye therefore that in the exercise of Our Royal Pre- 
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rogative We do hereby declare Our Royal Will and Pleasure 
that in all times hereafter the Prime Minister of Us, Our Heirs 
and Successors shall have place and precedence next after the 
Archhishop of York. 

Our Will and Pleasure further is that you Henry Duke of 
Norfolk to whom the cognizance of matters of this nature doth 
properly belong do see this Order observed and kept, and that 
you do cause the fsame to be recorded in Our College of Arms 
to the intent that Our Officers of Arms and all others upon 
occasions may take full notice and have knowledge thereof. 

Given at our Court at Sandringham the second day of Decem- 
ber nineteen hundred and five in the fifth year of Our Reign. 
By His Majesty's Command, 

A. AKERS DOUGLAS. 



(f?) Warranf as an authority for affixing the Great Seal 

to the liatijkution of a Trcattf^. 

EDWARD R. 

Our Will and Pleasure is. that you forthwith cause the Gi-ont 

Seal of Our United Kingdom of Great Britain and Ireland to be 

affixed to an Instrument bearing date with these Presents (a copy 

whei-eof is hereunto annexed) containing Our Ratification of a 

between Us and 
concluded and signed at on the 

day of 19 , by the 

Plenipotentiaries of Us and of 

duly and respectively authorized for that purpose. And for so 
doing this shall be your Warrant. 

Given at Our Court of St. James's 
the day of tg 

in the year of Our Reign. 

By His Majf sty's Command, {Voxtnteraigned) 
To Our Riglit Trusty and 
Well-beloved Councillor 

Our Chancellor of Great 
Britain 

' This is an oxceptionni di-n^ument : nsujilly a sign mnnitnl wnrrnnt Tor 
affixing the Qrenl Steal sets uut (i) the nuthorit.v, a) thi< ilortiment to Ije 
«ealc>d, (3; tlie purport of the docuiiient in a brief form cilli-d the dockf t 
(p, 51). Ttieaiitliority to seal jiowers connecteJ wilh )rpatiesido<-Knot pa(!< 
Ihroiigh till' Crown Offlce, its do moKt matters requiring tli« Qrent Seal. 
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(e) Warrant for affixing the Oreaf Seal to the appointmrnt 
of a Ijord Lkuieuant. 

EDWARD R. & I. 

CDlUarD rbe ^CUentfj by the Grace of God of the 
United Kingdom of Grest Britain and Ireland and of the 
British Dominions beyond the Seas King Defender of the Faith 
TO Our right trusty and well-beloved Councillor 

Our Chancellor of that part of Our said United Kingdom called 
Great Britain GREETING ; WE WILL AND COMMAND 
that under the Great Seal of Our said United Kingdom 
remaining in Your custody You canse these Our Letters to 
lie made forth Patent in form following; 

dCDtoai'D tbC fetilClvrlj by the grace of God of the United 
Kingdom of Great Britain and Ireland and of the British 
Dominions beyond the Seas King Defender of (he Faith TO 

GREETING; WHEREAS by the Militia Act 1882 it was 
(amongst other things) enacted that it should be lawful for 
Us Avith regard to Great Britain and for the Lord Lieutenant 
with regard to Ireland from time to time to appoint Lieutenants 
for the several Counties in the United Kingdom NOW KNOW 
YE that We by virtue of the said Act of Parliament HAVE 
nominated and appointed niul by these presents DO NOMI- 
NATE AND APPOINT You the said 

to be Our Lieutenant 
of and in 

and of all cities boroughs liberties places incorportkted 
and privileged and other places whatsoever within Our said 

and tl)e limits and procincts 
of the same for and during Our Pleasure in the Room of 

AND WE DO by tliese Presents 
GIVE AND GRANT unto You full power and authority to do 
execute transact and perform all and singular the matters and 
things which to a Lieutenant to be nominated and appointed 
by Us for tlie said 

do by force of any Law in anywise belong to be done executed 
transacted or performed AND THEREFORE WE DO 
HEREBY COMMAND YOU that according to the tenor of 



APPENDIX 



966 



these Our Letters Patent 5'ou proceed and execute all those 
things with f'ifeft IX WITNraS &c. WITNESS &c. 
GIVEN at 0(1 r Court at the day of 

One thousand nine hundred and 
in the year of Our Reign. 

BY HIS MAJESTY'S 
COMMAND. 
H, J. Gladstone. 

MAY IT PLEASE YOUR MOST EXCELLENT 
MAJESTY This contains a Warrant to the Lord High 
Chancellor to pass Letters Potent under the Great Seal 
whereLy Your Majesty is pleased to nominate and appoint 

Your Lieutenant of and in 
during Your Majesty's 
jileasure in the room of 

And this Warrant is prepai"ed according to Your Majesty's 
Royal Command. 

Signified by Mr. Secretarj* Gladstone. 
MUIR MACKENZIE, 
Clerk of the Crown in Chaneeiy. 



§ 3. Commissions and Ordeiis. 

(o) Cfnnmission under Sigfi ilanual for ivMituting aii Imjuirij. 

EDWARD R. & I. 
Edward tlie Seventh by the Grace of God of the United 
Kingdom of Great Britain and Ireland nnd of the British 
Dominions beyond the Seas King Defender of the Faith to 
A. B. C. D. K F. 
Whereas we have deemed it expedient that a Commission 
should forthwith issue to inquire into 

Here the Subjects are Set Out. 
Now know ye that We reposing great trust and confidence 
in your knowledge and ability, have authorized and appointed, 
and do by these presents authorize and appoint the said A. B. 
C, Ac. to be our Commissioners for the purposes of the said 
inquiiy. 

Jlten foUmc Uie I'otcers Vonfvrrcd, e. g. to Call Witnesses, 

and Inapeci Pluces, 4c- 
And Our further Will and Pleasure lb that you do with as 
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little delay as possible report unto Us under your himds and 
seals or the hands and seals of any five or more of you your 
opinion upon the matters herein submitted for your consider- 
ation. 

Given at Our Court at the day of 

19 .in the year 

of Our Beign. 

By His Majesty's Command. 



(h) Form of Comniission on First AppomUneni to Permanent 
Bank in the Army, 

EDWARD R. & I. 

Edward by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, and of the British Dominions 
beyond the Seas King, Defender of the Faith, Emperor of 
India, Ac, 

To Our Trusty and Weil beloved 

We reposing especial trust and confidence in your Loyaltj', 
courage and good conduct, do by these presents constitute and 
appoint you to be an Officer in Our Forces from the 

day of 19 . You ai-e therefore 

carefully and diligently to discharge your duty as such in the 
rank of or in such higher rank as We may 

from time to time hereafter be pleased to pronuite or appoint 
you to, of which a notification will be made in the London 
Gazette, and you are at all times to exercise and well discipline 
in arms both the inferior Officers and Men serving under you, 
and use your best endeavours to keep them in good order and 
discipline. And We do hereby command them to obey you as 
their superior Officer, and you to observe and follow such 
orders and directions as from time to time you shall receive 
from Us or any your superior Officer, according to the rules 
and discipline of war, in pursuance of the trust hereby reposed 
in you. 

Given at Our Court at Saint James's the day of 

19 , in the Year 

of Our Beign. 

By His Majesty's Command. 
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{r) Ifot/al Order for Public Supply Seri'icfs. 

(For Her Majesty's Royal Sign Hnnual.) 

Supply Services. 
VICTORIA R. 

Whereas the several sums mentioned in the Schedule here- 
unto annexed have been granted to Us [bi/ Act, or by Besolu- 
thn of tJie House of Commons, as the case tnaif Iw] to defray 
the expenses of the Piil)lic Supply Services therein specified, 
which will come in coui-se of payment in the year ending the 
31st March, 18 — ; Our Will and Pleasure is, that you do, 
from time to time, authorize the Governor and Company of 
the Bank of England, or the Governor and Company of the 
Bank of Ireland, to issue or transfer from the Account of Our 
Exchequer at the said Banks to the Accounts of the persons 
charged with the payment of the said Sei-vices, such sums as 
may be required, from time to time, for the payment of the 
same, not exceeding the amounts respectively stated in the 
said annexed Schedule. 

Provided that such issues or transfers shall be made out of 
the Credits granted or to be granted to you, from time to time, 
on the Account of Our Exchequer at the said Banks, by llie 
Comptroller aiid Auditor-General, under the authority of the 
Exchequer and Audit Depaiiments Act, 1866 (29 & 30 Vict. c. 
39, s. 15), and shall not exceed in the whole the amount of the 
Credits so granted out of the Ways and Means appropriated by 
Parliament to the Service of the said year. 

Given at Our Court at this day of 18 

By Her Majesty's Command, 

To be eounttniftitd by two t 
torit <!/■ <*« Trtatury. S 

To the Ommisaionera of Our Treasury. 



SCHEDULE. 



Supply Serricoa for whiob voted 
or granted. 



Aiaouat. 



Reaolutions reported. 



«. rf. 
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(/f) Otilerfor n Free Pardon. 

EDWARD R & I. 

Whereas A. B. was, at the Assizes holden at Chester in and 
for the County of Chester, on ist January, 1907, convicted of 
Arson anti sentenced to ten years' penal servitude. 

We in consideration of some circumstances liunibly repre- 
sented unto Ub, are Graciously pleased to extend Our Grace 
and Mercy unto him and to Grant liim Our Free Pardon for 
the offence which he stands so convicted. Our Will and 
Pleasure therefore is, tliat you cause tlie said A. 6. to be forth- 
with discharged out of custody. 

And for so doing this shall be your Warrant Given at Our 
Court at St. James's the twenty-ninth day of February 1907, 
in the seventh Year of Our Reign. 

To Our Trusty and Well 
beloved The Governor of Our 
Prison at Dartmoor 
ntid all others whuiii it may 
concern. 



By Ills Majesty's Command. 

(Signed) 

H. J. GLADSTONE. 



§ 4. Oaths. 
For the Coronation Ottib see p. 236, 
For the Prirtf Councillor's Oath, see page 138. 

The (kdh o/AUegianee. 

I do swear that I will be faithful and bear 

tnie allegiance to His Majesty King Edward, His Heii-s and 
Successors according to Law. 

So help me God. 



Tlic Official Otith. 

I do swear that I will well and truly ser^'e 

His Majesty King Edward in the Oifice of 

So help me God, 

The following are the persons who are required to take this 
oath by 31 \ 32 Vict. c. 72. 



APPENDIX 

First Lord of the Treaauiy. 

Chancellor of tlio Exchequer. 

Lord Chnncellor. 

President of the Council. 

Lord Privy Seal. 

Secretaries of .State. 

First Lord of the Adiuirally. 

Chief Comuiisaioner of Works and Public Buildings. 

Pi'esidetit of the Board of Trade. 

Lord Steward. 

Lonl Cliainl>erlain, 

Karl Marfjhal. 

Mjiater of the Horse. 

Conmiander-iii-Chief. 

CliatJwUur of the Duchy of Lancaster. 

Paymaster-Oeucral. 

Postmaster-General. 

Secretaiy for Scotland by 48 & 49 Vict c 61, s. 3. 

The President of tlie Board of Agriculture by 52 & 53 

Vict. c. 30, s, 8. 
The President of the Board of Education by 62 \ 63 Vict. 

c. 33, e. 8. 

[The President of the Local Government Board must, it 
is presumed, be required to take the Oath, as the 
President of the Poor Law Board was by the Act of 
1868, but it is not so specified in the Act which 
constitutes his oilice.1 



Scotland. 

The Lord Keeper of the Great Seal. 
The Lord Keet»er of the Privy SeaL 
Tlie Lord Clerk Register. 
The Lord Justice Clerk. 

IA£LAN0. 

The Lord Lieutenant. 

The Lord Chancellor. 

The Commander of the Forces, 

The Chief Secretary for Ireland. 
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For England the oath is tendered by Hie Clerk of Ibe Council 
and taken in the King's presence in Council or otherwise as 
he may direct. 

For Scotland the oath is tendered by the Lord President of 
the Court of Session at a sitting of the Court. 

For Ireland the oath is tendered by a Clerk of the Council 
and taken at a meeting of the Privy Council in Ireland. 



The Judicial Oath. 

I do swear that I will well and truly serve our 

Sovereign Lord King Edward in the Office of 
and I 'will do right to all manner of t>«o}iIe after the laws and 
usages of this realm without fear or favoui', affection or ill-will. 

This oath is required of the Lord Chancellor and )«ll the 
judges of the Supreme Court of Judicature, in Enghmd and 
Ireland, by the Recorders of London and Dublin. By the 
Lord Justice General and President of the Court of Ses.<iion, 
the Lord Justice Clerk, the Judges of the Court of Session, and 
the Sheriffs in Scotland, and by Justices of the Peace for 
Counties and Boroughs in the three kingdoms. 

In all places and for all purposes in whiuli au oath is 
required by law au aflirmatiun may now be made under the 
provisions of 51 & 52 Vict. c. 46. 



^^^^INDEX ^^^^^^^^^ 


A. 


Anne, Queen ^^^^H 




action of the Council in her Ubt ^^^^H 


Aberdeen, Lord : 


illnoas, 96. ^^^^H 


Cualitioii Qov^ernmetlt of, 39, 1^3. 


AnointioB ^^^^H 


Acton, Lord, 97. 


in coronation serviee, 937. ^^^^^^ 


Act of State : 


Arabbiebop of Canterbury : ^^^^H 


ministers' responsifjility for, 46. 


was u nu'uibcr of Cabinet, 86, 87, ^^^^^| 


Addington, Mr., 105. 106, ^^^, 130. 


:oo, loi. ^^^^^1 


Admiral, Lord High: 


is A membur of Board of Trade, ^^H 


nil oRict^ iu uomiiiission, 190. 


"95- ^^^H 


Admiralty, Board of : 


Argyll, Duke of, 134. ^^^^^| 


how constituted, 191-3. 


Arlington, Earl of, 81, 113. ^^^^| 


its dutios, I9t, 193. 


Army, Standing : ^^^^^| 


how dL^tributvd, 193, 193. 


fear of, credited by Comtnou- ^^^^H 


iiccretarica to, 193. 


^^^^H 


how concernod with liiirbuurfi, 


doclarud uulnwful, 33. ^^^^^^ 


198. 


how It'gali/ed, 34. ^^^^^| 


Admiralty, First Lord of : 


warrant for atiolitioa of purchUB ^^^^H 


liis relation (0 Board. 191, 19a. 


^^^^H 


a Cabinet Miaiator, aio. 


Aahley, Lord, 81 . ^^^^H 


First S«a Lord, 193. 


Attorney -General ^^^^^| 


AfWoa: 


H Councillor »f tlio Crown, 307. ^^^^H 


jMjwersof High Coiiiinissiouer fur 


not necessarily of Privy Council, ^^^^^| 


fciouth Africa, 149. 


307. ^^^^M 


Order in Council tor, 149. 


his duties, 307. ^^^^H 


AKT^oullure, Board of: 


his ,fiat for use of Great ijeal, 56. ^^^^H 


took some duties from Privy 


^^^^^H 


Council, 149. 


^^^1 


its creation and dutit^s, 30i. 903. 


Bacon, Lord ^^^^^| 


Prefiident of, aoi. 


on the duty of judges. 30. ^^^^H 


rigliL to reiircsentutiou ill Cxbi- 


on the .St»r Chauibor, 73 ti. ^^^^1 


uut, 310. 


Bagebot, Hr. ^^^^H 


Albert, Prince, «f 8axo Coburg 


uii the i>eruiaueal Civil Service, ^^^^1 


Ootha : 


319. ^^^^^1 


hi» constitutional position, 355, 


Balfour, Mr. : ^^^^| 


356. 


bis ministry, 137, 133. ^^^^H 


Alien : 


Bankruptcy ^^^^^| 


diHAbiLitius of, I40, 339-43. 


rormorly under Jurisdiullou uf ^^^^H 


AUegianoa : 


Chance Mor, ^^^^^| 


int-iuiiiigs of, 4, 338. 


n department of Board of Trade, ^^^^H 


oath of, 338, 368. 


t97- ^^^1 


duty of, 338. 339. 


^^^^H 


uotural and local, 343. 


of Exchequer, 174. ^^^^^M 


Altborp, Lord, 137. 


Barr^, Colonel. 107. ^^^^H 


Anne, Queen : 


Bath, Lord, 104. ^^^^H 


lierchoicoormiaistersiiolfree.s?. 


Beaconafield, Lord : ^^^^^H 


her preaenoe at Cabinet meet- 


deseribos liimt>elf as ' Prime Min- ^^^^H 


ings, 40. 


isler of England,' 137. ^^H 


her dciiliugs with foreign minia- 


Bedohamb«r Queation, 195. ^^^^H 


tera, 43. 


Bill for affixing Signet, 53. ^^^^M 


her coiTespondcnce with Boling- 


BUI of Rlghta : ^^^H 


broke, 94. 


general character, 3a, 33. ^^^^M 


AMioa. caowM 


1 



^^^B 372 ^^^^V ^^^^^^^^^^^H 


^^^H of lUghta 


Cabinet ^^^^^ 


^^^^^H limitMticiii of iiucvuvsi'^ii, 333. 


duties of, as to legislation, 133. 


^^^^^H rt'ligioUB disabilities creati><] by, 


as to executive governnieut, 60, 


^^^B 


141. 


^^^^^B 


ministers who are memben> of, 


^^^^^H GongistB of President kihI I'Hr1iA< 


154. 156. 163, '79. «9a, »o8. 


^^^^^^V mentary Secrelnry, 78. 


3 to. 1 


^^^^^^H nt AdmiraUy : tee Admiralty. 


minutes of, toa, t to, lit. 


^^^^^^M of Agriculture : j)f< Agriculture. 


cummittves of, tsa. 


^^^^^H of Educatiou : sm Bduoation. 


iia inner Cabinet, 133. 


^^^^H of Trade : ttc Tr»de, 


Caohet : 


^^^^^^V Treasury : ie< Treaaury. 


ii«cr<-tarial seal used in Foreign 


^^^^^H BoUngbroke 


Office, 168-70. 


^^^^^H corru:i)Hiiideiice of, 94, 163. 


Camden, First Lord : 


^^^^^H British Museum : 


his disavowal of colleagucti, 106. 


^^^^^H votes for, 


Oanning, Oeorge : 


^^^^^B Brougham, Lord, lat. 


his relations with Ocoiige IV, 43, 


^^^^^H Burke 


110. 


^^^^^H his criticism on Buard uf Trade, 


Carteret, Lord, 38, 115. 


^^^^1 


Cathollo, Roman : 


^^^^^1 Burnet, Biahop, 65, 66, 67, 71, 82, 


disabilities of, 155, 333, 333. 


^^^^1 113- 


Cawdor, Lord : 1 


^^^^^^ Bute, Barl of 


attonded meetings of Cabinet Imk 


^^^^^K his introduction to Cabinet, 98 it. 


fore sworn as Privy Councillor, 


^^^^^H his oxpuUion of Newcastle, loa. 


Its. 




Oeoil. Sir B. : 


^^^H 


treatise on secretary of ealatf, 


^^^^M Calwl, the, 


i6t. 


^^^^H Cabinet 


Chamberlaio : 


^^^^^H in reigu of Clsarlcs I, 67, 69, 


iintiquity of office, J43. 


^^^^^K in reign of ChartoK 11, 401. 


its former importance, 30, 143, 


^^^^^^H abKenre oT King from, i*B effect, 


M3- 1 


^^^^V 97, 98- 


held by Lord Sunderland, 113, 


^^^r in roign of Witliani III. S4 9. 


144. 


^^H ubjeclud to liy CotnnionH, 90, 91. 


preseut duties, 143. 


^^^H of Aiini-, 94-6. 


King's Chamberlain, 143, 144 


^^H of Uoorgb 11, loo. 


LordGrent Chnmberlnin, 143. 


^^^1 the ntbtive power iia tlio i^xecu- 


Clminboilain of Excli>ijuer, 144, 


^^H tivL. 60, 97, i4r, r43. 


173- 


^^^1 grow fjut of Privy Council, 79-83. 


Chancellor : 1 


^^^H how dL^Hi^cinti-fl, 98, 105. 


of Edwiird the Confessor, to, 144, 


^^^B how !iummonml, 99. 


I so- 


^^H confiiiied with Lords of the Cutin- 


li is duties in Ezchc<|u<-r, 10, 179. 


^^B 93- 


to be nominated in Purliamcnt, 


^^^1 mid with Com inittcot) of Council, 


30. 


^H 94- 


rctiponsibte for use of Great Seal, 


^^^H number:) of, loo-ioi, ti8, 119. 


55, 56, 154- 


^^H comIxJ^<ition of, 100. lot. ao8-io. 


j.rotected by Statute of Treasons, 


^^^r efficient and iKiU'efliciont, 101-5. 


343, 


W the Grand Cabinet, 105. 


bis place in the Lords, 75, 


f colleative responsibility of, 107-9, 


his duties, 150-4. 


13'- 


depnrlmoiital, 150. 


luianimity of, in adritiing Crown, 


judicial, 63, 151. 


J 09, no, 


oousuLtativc, 151. 


secrecy of, no, iii, 194. 


a Cn Lit net office, 310. 


inner circle of. laa, 133, 


and rabject to religious disability, ' 


committees of, 133. 


«55- 


entitled to royal confideni-o, ia8, 


Ch^ncellor of Czah«quer : im Bx- 


139. 


chequer. 


Ii»w far dependent ou I'lirliii- 


Chancellor of the Duchy of Lan. 


mcnt, 130, 133, 141. 


oaater : hc Lanoaater. 



k ^^^^^^^^^^^^^^^^v^^^ 


iITww ^^^^^^^^^^^^^^^^^^^^^^E^^^^^^^^^^^^^^^^^^^l 


TKDEX 273 ^^H 


Chauoery : lee Crown Office, Kins. 


1 Commiasion : ^H 


its geparatinn from Exchequer, 


of Customs, 186, 187. ^^^H 


15.6a, 138. 


of Inland Revenue, 186, 187. ^^^H 


ita stair, 151. 


of Woods and Forests, 186, 187. ^^^H 


its denling with charitieH, ai6. 


Charity, 313-16. ^H 


Ohftrity CommiMion : 


Ecclesiastical, 313. ^H 


ita duties, 313-16. 


Endowed Schools, 314. ^H 


Oharlaa I : 


of Eocheat, 57. ^H 


his exorcise of prerogative, 30. 


of peace, 140, 153. ^1 


Charles II : 


fc>r executing royal powen, 59, J^M 


his corruption of Parliament, 3a, 


58, 349. ^^^M 


81. 


for executing office of Chancellor, ^^^^H 


hia Inner Council, 40, 81, 6a. 


■55- I^^^H 


hia Privy Council, 80, 8a. 


of Lord High Admiral, 144, ^^^^H 


Iiiii Council of Tradk", 194. 


^^^H 


hi«i nainislert more closely con- 


of Lard Treasurer, 176. ^^^^H 


nected with Parliament, 77, 79. 


AS a mode of »pi>ointment to ^^^^^t 


Charter: 


^^^^^M 


the Great, 9, 14. 


under sign manual, 53, 359, 365. ^^^^| 


of pardon, ai . 


under sign manual and signet, ^^^^H 


of parliiiinentary boroughs, a6, 


5a. <^- ^^H 


3a- 


of colonial governor, 5a. ^^^^H 


limitation* of prerogative as to, 


of officer in army, 5a, 59, aat, 95a. ^^^^H 


34- 


— form a66. ^^^^^| 


i-isiied by iettern patent, 53. 


nf officer navy, aai. ^^^^^^H 


after Order in Council, 57. 


Commiaaioners ^^^^^^^H 


Cholmondeley, Lord : 


of Works, arm. ^^^^^H 


dismissed for opposition at Coun- 


— form of warrant on appoint- ^^^^^H 


cil, 96. 


ment of commissioner, a6i. ^^^^H 


CbuTobill, Lord Bandolpb, 137, 


of Woods and Forests, 105, ^^^^^ 


130. 


of Customs, 185, 187, 


Civil Service : 


of Inland Rovouue, 185, 187. 


a disqualification for Parliament, 


Committee : 


135, 317, nnd n. 


of the Privy Council, 69-71, 78, 


the permanent, 185, ai6-ao. 


80, 81, 98, 137, 


its relation to political leaders, 


Foreign, 80, 83. 95. 


917-ao. 


Secret, of Charles II, 81, 8a. 


Civil Serrioe Commission, 186, 


Judicial, of the Privy Council, 


313. 


'37- 


Clarendon : 


for trhde, 83, 138, 195. 


oonstitutjons of, 13. 


for education, 303. 


Assize of, 13. 


for Channel Islands, 137. 


Clarendon, Earl of, 81, 89, 113. 


for Universities, 13S. 


Clerk : 


of Cabinet, laa. 


of the Signet, 55, 169. 


for Imperial defence, 135. 


of the Conncil, 99, 148. 


Commons, Hoase of : 


of the Crown, 51, 154, 


in relation to supply, 19. 


Coke. Sir E. : 


oitd to public account!), 19. 


deQntlion of proclaiming power, 


its relation to ministers ao, 36, 


39. 


8t, 8a, 13a, 133. 


on the rule thnt the King can do 


defeat in, when first a cause of 


no wrong, j, 


ministers' retirement, 139. 


on the CouncilHof tlieCrown,6i. 


Comptroller and Auditor- Qeneral : 


on the Court of Roquesta, 70. 


his relation to Treftsurj', 185. 


Colchester, Ijonl, Speaker of IIou«e 


Concilium : 


of Commons, 105. 


CommuDa : 


Colonies : 


its composition, 9, 11, 13. 


Secretary of State for, 164-7. 


its relation to ParliMroent, 14. 


— formerly also for War, t66, 


its control of choice of n]iuia- 


167. 


ters, 16, ao. 


— hia use of seals, 168-70. 


lis referred to by Hale, 61, 69. 


4>soii ciowa 1 







rv^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^l 


^^^^^^^27^^^^^^^ TNT>EX 1 


^^^^^H Conoillum 


Council, Privy : 


^^^^^^1 Moffnum ; 


Its duties reduced by existence of 


^^^^^H iU reappearsnoo on demise oT 


Cabinet, 77. 


^^^^^H Crown, 935. 


— by creation of new offices, 148, 


^^^^^^B how fftr the same as Houat* of 


149, 170, 171. 194- i 


^^^^^^1 Lords, 61, 6a. 


— by growth of Secretariat, 163. 


^^^^^H Ordinarium,65, 66, 73, 307 n. 


disqualificntionsfor, 140, 340,356. 


^^^^^^1 Consort : King or Queen, 356, 257. 


composition of, 139. 


^^^^^H Constable. Lord High, 143. 


business trunsacUi-d in, 148, 149. 


^^^^^H Controller 


persons summoned, 148. 


^^^^^H 


its duties in advising as to char- 


^^^^^H tlie Uousfhold, 143. 


ters, 57, 148. 


^^^^^H Controller and Auditor-Oeueral, 


Committees of, 67, 69, 78, 79, 80, 


^^H i8S- 


83. 981 137. '38 : and see Com- 


^^^^^H Cornwall. Duchy of : 


mittee. 


^^^^^H belongs to eldest son of reigning 


Council of Begenoy : ate Begenoy. 


^^^^^^H sovereign. 357, 


Counsel : 


^^^^^^^ Coronation : see Oath. 


King's or Queen's, learned in the 


^^^^^^H gnve religious sanction to royal 


law, 65. 


^^^^H 


Court: 


^^^^^^1 n. compact between King and 


Common law courts, and the 


^^^^^^1 pt'ople, 337. 


Council, 33, 33, 36. 


^^^^^B fcrmB of, 335-8. 


— and the Crown, 31, 31. 


^^^^^^B Council 


— their severance frnm Curia, 6a. 


^^^^^H the Crown 


of Requests, 70. 


^^^^^H its gradual fornintion, 15, 61. 


Crimean War : 


^^^^^1 neeeaaary to roval notion, 7, 18, 


and army administration, 166. 


^^^B 63. 


Cromwell, Thomaa, 157, 160. 


^^^^^H Coutic^iU de«cribed by Cuke and 


Crown : see Prerogative. 


^^^^^^1 Hale, 64. 


sources of its power, 3, 3, 4- 


^^^^^1 judicial functions, ao, 05, 96, 68, 


eonneoted wit 1 landownerMhip,8. 


^^^H 74- 


regarded as priperty, 17. 


^^^^^H distinrt from Htar-chambir, 72. 


in Council and in Pariiament, 


^^^^^^B limited in i64t, 31, 74. 


18, 19, 20. 


^^^^^^H choice of, by Pftrlijiinc-nt, aa, 64. 


moral iiTosponsibility of, 41. 


^^^^^^1 powers of, under Lancastrians, 


legal irresfwuHiliility of, 45. 


^^^^V 


its plaasuie, how expressed, 55. 


^^^^■^ — under Titdors, 34. 


in what forms, 50-4. 


^^^^^^L Oreat, wlien .'aiimmoned, 63, 94. 


in England, ratiCiei< treaties, 53. 


^^^^^^H Privy : King acta with, 18. 


practical influence of, 44. 59. 


^^^^^^B is present at muetings of, 40. 


demise of: Me Demise of Crown. 


^^^^^H members of, how appointed, 47, 


Crown, Clerk of, in Chancery, 154. 


^^H 


Crown Offloe, 153. 


^^^^^^H and dismissed. 47, 139. 


Curia Begis : 


^^^^^^1 ucta. througli Onlei-s in Council, 


its growth within the Concilium, ' 


^^^^^ 


10, n. 6r, 6a. 


^^■^ first use of term, 65 n. 


the origin of executive offices, 11, 


^^H records of proceedings in, 65, 79. 


«5- 


^^^1 divisions of, 65, 


— of judicial institutions, 13, 14. 


^^H members of, in Tudor period, 66, 


— of the King's Council, 15. 


^H 6^. 


CoBtoma : 


^^H its connexion with PAiIiament, 


Commissioners of, 185, aia. 


^^H dignity of its mcmbera, 75. 


D. 


^^H their presence in Commons, 75, 




^^H lis united action, 77. 


Danby, Earl of, 41, 98, 93. 


^^^1 reoon»titution, by advice of Tem- 


Demise of Crown : 


^^H 


formerly caused interregnum, aarj, 


^^^^ di!>tinct from Cnbinet, 98. 


aS'- 


^^^^i form of summons to, 99. 


effect on existence of Parliament, 


^^^^H Ontfa of Councillor, 110, 138, 139. 


aS'- 

J 



1 


^^^^^^^^^^^^^^^^^^^^^^^^^■1 . ^Js 


I^^Hi^H 


■ 


^ TNDEX ^^^a 


w 


Demise of Crown : 


^^^^1 




fffi'ct on tenure of offio^, 939, 953. 


provision for his minority, 947. ^^^^| 


^H 


legislation of [901. 954. 


Edward VI : ^^^H 


^^p 


Deniien : 


his minority, 347. ^^^^| 


^^ 


how made, 342 11. 


liiH Couuoilt, 94, 37, 98, 66, 67, ^^^^| 


' 


Departmsnte of Oovemm«nt : 


^^^H 




their growth, 14a, 143. 


EDWARD VII : ^^^H 




division of, into executive and 


his influence in Foreign policy, ^^^^H 




regulative, 146. 


139. ^^^1 




Dtoey, deftiiition, of prerogative, 3. 


hia accession and coronation, ^^^^M 




DiapensiDg power : 


^^^H 




its rostriction, 39, 34. 


Eldon, Lord, 105. ^^^^B 




Diaaolution '. 


Electric LigbtiDg : ^^^^H 




of Puilinmont a personal net of 


under control of Board of Trade, ^^^^H 




Sovereign, 47. 


^^m 




Divine Bight : 


Elizabeth ^^^H 




theory of, 29. 


creation of boroughs by, 97. ^^^^H 




endM with Bill of Rights, 33. 


lier order insufficient for issue of ^^^^H 




Docket : 


^^^^H 




fiirin of, 51. 


the Star chamber in her reign, ^^^^H 




DuDdu, Mr., 117, 196. 


^^^1 




Dunkirk : 


hor SecretarieH, 161. ^^^^H 




Sale of, 8t, 96. 


Ellenborou^h, Lord, 107. ^^^^H 
Endowed School* : ^^^^H 




S. 


Commission, 314. ^^^^H 




Exchequer : ^^^^H 




Ealdomxaa : 


itx rclntion to Curia, tt. ^H 




his position find duties, 7, 10. 


its severance from the Chancery, ^H 




Ecclesiaatical and Church Eatat:s 


13, 69, 174- ^M 




Conuniasion : see CommiMion. 


— and from Treanury, 175. ^H 




Education : 


of Account, 173, 174, 176, 177, ■ 




B"nrd of, 9oa-6, 


^^M 




Scotch, 170. 


of Receipt, 173, 175. ^^^H 




Depnrtmonts concerned with. 


Exchequer ^^^^H 




205, ao6. 


CUan(H.dlor of, 175. 179 Ss. ^^^^H 




Committee of Priry Council on, 


varying importance of office, 179, ^^^^H 




303. 


^^^^H 




Edward the Confesaor : 


character of his dul ies, tSo. ^^^^H 




his clian^etlor, 10, (44, 150. 


in appoint meut of sheriff's, tSi. ^^^^^| 




ItiB titk>, aas. 


a ciibin<:!t office, aio. ^^^^^| 




Edward I : 


his control of eittiinates, 180, 184. ^^^^^| 




Prerogative and Parliament In 


Exchequer ^^^^H 




hia reign. 19. 


Treii surer of, is Lord High Trea- ^^^^H 




reigned before he wns crowned, 


173. ^^^H 




397. 


Under Treasurer of, is Chancellor ^^^^H 




Edward II : 


of Excheijucr, 179. ^^^^^| 




magnates claim (0 choose his 


Executive : «<>e Cabinet, Cousoll, ^^^^H 




minititera, ao. 


Crown, ICinistera. ^^^^H 




ditto of commencement nf hin 


as distinct from legislature, t, a, ^^^^H 




reign, 997. 


where it resides, 141, 149. ^^^^^^ 




his deposition, aaS. 350. 


^^^^^M 




Edward III : 


^^H 




Statute ofaa to Tru.i!iona, 343-3. 




regency during liis mimtrity, 347. 


^^H 




CounclU employed by hinr, 63. 


nature of, 939. ^^^^H 




Edward IV : 


FeudaJiam : ^^^^H| 




reigned by hereditary right, 4, 


and theory of prerogative, 4, 8. ^^^^H 




338, 


strengthened the Crown, 16. ^^^^H 




forbidden to effect arreat in per- 


^^^H 




aon, 38. 


(<f Chancellor, 36. ^^^^^^^t 




character of hia Coanoih, 67. 


cf Attorney-acneral, j6. ^^^^^^H 


• 


T 

■ 


^^^^H 



^^^^^^^^^^^^^^^^^tndeS^^^^^^^^^^^^™ 


1 


^^^^^H Foreign blTaira 


George, of Denmark, 956, 357, 




^^^^^H sover<>ign tnke* nn ind<>pon<l<-nt 


Gladstone. Mr. : 




^^^^^^1 43. 


not cringuitcd as to his successor 




^^^^^^M Secretary of State for, 43, 118, 


in 1894, 39. 




^^^^H la;, 136, 139. 164, 165, 167, 169. 


his opinion on the Palmerston- 




^^^^^^^B his duties to Crown. 43. 129. 


Rus»c1t cuntroveray, isi. 




^^^^^^B Toreign Committoo : 


pfBces held in combination, 177. 




^^^^^^m of the Privy Council, 79, 80, 83, 


hi« Cabinet of j886, a 10. 




^^^H 94- 


Secretary of State without seat, 




^^^^^H 7oreign Office 


9U. 




^^^^^H when inafle a wpitrate depart- 


Godolphin : 




^^^^^^H 165. 


his war policy, 36. 




^^^^^^M Heals used in, 169. 


a* first ministnr, 1 14. 




^^^^^H Fortescae, Sir John : 


Oorernor ; 




^^^^^^1 Onyemnnce of Englnnd, aa, 04. 


how appointed, 53. 




^^^H 


Grafton, Duke of: 




^^^^^^1 on Ri'geni'y qu«-stiun, 349. 


his ministry, 103, no. 




^^^^^H on ministeriiJ responsiliilitv, 107, 


his disavowal of its action, io6. 




^^^H 


diTulgud whnt pflMt>d at Cabinet 




^^^^^H his coalition with North, 117, 


meetings, 1 10. 




^^^^^^1 fhp first F<>n-ign Secrflnry, 165. 


Privy .<Je!il without n sent in 
Cabinet, T03, 104. 




^^^^1 


his idea of Prime Minister's 

offifo, 117. 




^^^^H 


Graham, Sir James : 




^^^^^^M and water conipiinivs eontrnlleit 


lit the Admiralty, 190. 




^^^^^1 by Board of Trade, 197. 


Grand Bemonstranoe, 75, 76. 




^^^^^H George 


Granville, Lord, 39, in. 




^^^^^H hiH Rcoeptance of Whig mtiiistry, 


GrenviUe, George : 




^^^^H 37> 91- 


composition of his Cabinet, loa, 




^^^^^H his non-attendance ot Cabinet. 


107. 




^^^^^1 


OienvlUe, Lord : 




^^^^^^H hiscomniisaionstoLords Justices, 


Minutes of his Cabinet, no. 




^^^^H 59- 


Grey, Earl : 




^^^^^H his qimrreU with liis son, a$^. 


and William IV, 109, no, 134, 




^^^^^M George 


I3B, 




^^^^^^ft tried tn choose his own mtnisU'rs. 


his retirement, 137. 




^^^B 


Guardian of the Kingdom, 346. 




^^^^^^r his mnriial instincts, 43. 


Guilford, Lord, 83, 93. 




^ hia CnkinotJi, 4a, 100. 






^^^1 hix relations with Walpole, 136. 


H. 




^^^1 restraint on manriiige of his de- 




^^H econdants, 957. 


Habeas Corpus : 




^^H George III : 


writ of, 74, 140. 




^^H hif) influence in choice of minis* 


issued l»y Chiincelliir, 15a. 




^^H tor<<, 38, 43. 131. 


Hale: 




^^H his insnnity, prorisinn for, 78, 


Councils dcsci'itie<l by, 61, 65, 66. 




^H ^^' 


Hale's Case, 33. 




^^^1 iind tlic Ruynl Mnrriage Act, 357. 


H»llam, Mr. : 




^^H size of his first Cnbinets. roi , loa. 


views on Cabinet responsibility, 




^^^^^^ disloyAl to hiti ministers, 104, 


to«. 




^^^^H 


Hampden's Case, 33. 




^ resisted party cxini hi nations, ir6. 


Hanover : 




^H "7' 


citizens of, 339. 




^^H George IV : 


Harbours : 




^^H his influence in choice of minis- 


control of, 198. 




^^P 


Hardwioke, Lord : 




^^^ hisindependcnf action restrained, 


hia description of Cnbinets, 100, 




W *3-. 


loi, 106. 




• substitute for his sign miinual, 


Hardwicke, Becood Lord : 




59- i 

1 


and Rockingham Cabinet, 103, 





^^^^^^^^^^^^^^^INDB^^^^^^^^^^Tf^^^^^H 


' Harley : , 


Infancy ^^^^^| 


roluctaittly disniiEsWHl by Anne, 


of sovereign, ^^^^^| 


37, IM-' 


Inland Be venue : ^^^^^| 


nttemptt^d uiurdei- uf, 94 m. 


Coiiiniissioners of, 185, aia. ^^^^H 


ftrst Pjiuio Minister so callo<l, 


^^^^^1 


114. 


of sovereign, 341, 'J49. ^^^^^| 


Helnaiua, Pensionary ; 


Instniotiona ^^^^H 


corretipuudcnce of Willinin III 


to Colonial Uovemor, 169. ^^^^1 


with, S4. 


Inveatitura ; ^^^^^| 


Henry II : 


pjirt of Coronation eereniouy, 937. ^^^^H 


his udminiittrAtiou, 13. 


Ireland : ^^^^H 


Henry HI : 


171, 333. ^^^^H 


pffvut uf lii^ luinuritv, 5, 15,6a, 


Chancellor of, 155, a to. ^^^^H 


63. 


Treasury of, ^^^^^M 


llie iiiu^iiuU'K claim to vhoQtic tiis 


Post Office of. 168. ^^^H 


■niuiatem, 15, ao. 


Lorit Ltcutcnitnt uf, 171, 17a, ^^^^^H 


Ills title, 3a6. 


309. ^^^H 


provision for hia absence froJii 


Chief Secretary for, 171, 17a. ^^^H 


kingdom, 346. 


Pari lament f, 171. ^^^H 


Henry IV ; 


Privy Council of, 17a. ^^^^1 


rioQilnutiim of hia uuuialers, da. 


^^^^^H 


llie titlo, aaS. 


^^^M 


Henry VI : 


Jamea ^^^^H 


charoeter of hia rcigii, aa, 93. 


forbidden to sit as judge, aS, ^^^^H 


jiroviaion for liih minority, 347, 


his title to the throne, 339. ^^^^H 


— for his insanity, 048. 


James ^^^^H 


Henry VII : 


legal results of hia flight, 4. 330, ^^^^H 


hia title, 339. 


^^^H 


Henry VIII : 


his dealing with the Bench, 33, ^^^^H 


hb Council, 34, 66. 


his suporsession, 930, 331, 350. ^^^^H 


powem given him Ijy Pitrliamvnt, 


^^^^H 


94i as. 


tenure of office, 30, 33, 33, 933. ^^^^^H 


used staiiifj in lieu of sign 


under the Stunrts, 31. ^^^^^^H 


mntiuiil, 58, 59. 


how appointed, 153. ^^^^^^^H 


his will, aag. 


Jujito, Lords of the, 60, 79. ^^^^^| 


Ilia Council of Kegonny, 347. 


Committee for t'on-i^n AfTiiir? re- ^^^^H 


oitltuance for liiH household, 69. 


ferred to as, 79. ^^^^^^ 


his necretariea, 159, t6o, 161. 


Jury : ^^^^^H 


Herbert, Dr. J. 


early uses 14. ^^^^H 


on ilutitM of Secretitries of Slnle, 


Justice of the Peace : ^^^^H 


163. 


how appointed, 153. ^^^^^| 


Hervey, Lord : 


^^^^H 


his oeuoaiit of Cubiii«.<t9, lot. 


144. ^^^^^H 


Homage : 


disuse of oOiue, 174, 346. ^^^^^^ 


of peers at coruuatiou, 937, 938. 


^^^^H 


nature of, 339. 


^^^H 


Home Oilloo : 


^^^^^H 


its origin, 164 7, 


Keeper of the Great Seal, 155- ^^^H 


Hoasehold : 


King : tet Crown, Prerogative : ^^^^H 


otRcea in, how far political, 135, 


early notions respecting, 3, 4. ^^^^H 


"43- 


his legal irresponsibility, ita ^^^^H 


character of, 14a, 144. 


effect, 5, 41, 45, ^^^H 




Ills command cannot ozcuae a ^^^^H 


I, 


wrong, ^^^H 




protected by Statute of Treaaona, ^^^^H 


Impeaohment, ao, as, 40, 75, 76, 


343- ^^^H 


88, 107. 


provision for incapacity of, ^^^^^H 


Imperial OefenoeOommittee, 136, 


^^^H 


India : 


coiilrni over family, 357. ^^^^^1 


Secrutary of Stato for, j6;. 


pracltcal i&fluon<:e of, 49, ^^^^^| 


Uovernur-Geniirnl of, 53, aai. 


King Consort, 336, 3S7. ^^^^H 





^2T8^^^^^^^1^E^^^^^^^^^^^^H 




King's CoudmI : sec CounMl. 


Mwyl: , . , ^ 




King's Fe»oe : »<c Peace. 


used • Blamp for sign manual, 




L. 


58. 59- 




Mary II : 




li&dieB of Hoiuefaold. 195. 


offt-r to her of the throne, 939. 




Iiancnater, Dooby of : 


her powers in abaence of King, 




its Chancellor. 119. 206, aio. 


956. 




— Courts, ao6. 


Master of the Ordnance : 




Iiand Commiauonen. aoa. 


a inemlwr of the Cabinet, 85, 86, 




liansdowne, Iiord, iia. 


94. "9- 




Law Officers : 


Maater of Posts : 




of United Kingdom. 55, 207. 


offloe of, 187. 




I/eader of the House, 77, lao, 135- 


Melbourne, Lord : 




177, 183, 3o8, 209. 


hi« Irentment by William IV, 




liCgialatiou : 


38.39- 




duty of ministers ■« to, 134. 


on disclosures of Cabinet Beci-cts, 




Letters Patent : 


III. 




undfT Great Seal, 50, 59, 176, 187. 


his relations with his colleagues, 




190, 22 1, 247, 248. 


lai, 134, 197. 




u,es of, 52, 53. 


iri-. ministry and legislation, tsa. 




Iiuw grunted, 55 n. 


Merchant shipping : 




tidW revocable, 293. 


und Board of Trade, 198, 199. 




uf SocreUry of State, 159, 168 11. 


Mercy, prerogative of : 




fonn of, 359. 


used on advice of minister*, 44- 




Lioenoe. Boyal : 


Ministers of the Crown : 




to elect A bishop, 53. 


appointment of by Commune Cun- 




Local Oovemment Act, 901. 


cilium, 16, 20. 




Local Oovemment Board : 


in Parlinment, ao, aa. 




i-reation of, 3oi. 


how controlled by Parliament, 




President of, 201, 210. 


35-8. 




•Secretary to, 301. 


their control of policy, 39-43- 




duties of, 149, aoi. 


relations of, to Crowii, 48. 49. 




Lord Advocate : 


ta8-3& 




for Scotliind, 170,207. 


their responsibility for policy. 




Lord Lieutenant : 


4I1 49- 




of Ireland ; sf« Ireland. 


— and foractsof adiuiuislration, 




of county, Ilia duties as lo Ci»ui- 


44-59. 




mission of Pouce, 153- 


cannot plead royal orders, 46. 




form of wnrrniit on appoiiilment 


mode of appointment, 47, t68. 




of, 264. 


aai. 




Lords, Houie of '. 


proposed excluaion from Corn- 




its part In proclaiming a now 


mono, 91. 




Sovereign, 235. 


closer relations with Parliament, 




a Council of the Crown, 6a, 136. 


75. 77- 




Lords Juatioas : 


presence in the CJonimons, 75. 




for the Kingdom, 58, 946. 


responsibility, collective, 107-9. 




Lorda of the Oounol', 94, 99i Hli 


relations with Prime Minister, 




149. 


119-37. 




Loughborough, Lord : 


with one another, ia6, 137. 




his nttendanco at Cibtnet, 105, 


causes of retirement, 133, 133. 




iiB. 


Minutes : 




Lunacy : 


Cabinet, 103, no, 




Chancellor'a jurisdiotlon in, 15a. 


Treiisury, 178. 




11. 


Misprision of Treason, 243 »u 




Macaulay, Lord, 13a, 233. 
McEenna, Hr., iia n. 


Molesworth, Blr WilUam : 

took notes of what passed in the 




Magna Charts, 11, 14. 


Cabinet, in. 




Manaflold, Lord : 


N. 




as a Cabinet Minister, 103. 104- 




Marlborough, Duke of, 30, 37, too 


Nationality : 




Marriagei, Boyal, 955. 


how acquired and loat, ajg, 340. 


m m. 







^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^H^HSi^H^^^^^^^ «i**A '^^^^^^^^^1 


^ nfE«X 279 ^^^H 


^ NaturallBAtioD, 938, 939, 940, 941. 


Fabneraton, Lord : ^^^^| 


^^M Navy Board, 190. 


consults liis Cabinet mm to ap- ^^^^H 


^^1 Newcastle, Duke of, 101, loa, 131. 


pointmenta, 134. ^^^^^| 


^^K Norman Kings : 


hia dt«uiissal in 1851, 43, 196, 199. ^^^^^| 


^^H (heir admiiiistration, 8-13. 


censured by William IV, 199^ ^^^^H 


^^H their (itl«, aa6. 


royal memomndum addresaed to, ^^^^^| 


^^B their exchequer, 1 73. 


^^^H 


^^m Normanby, Lord, 85. 86. lab. 


and Cbanccllorshipof Exchequer, ^^^^H 


^^H Normandy, Duke 0/ : 


179- ^^H 


^^B nn abwlute monnn-h, 8 >i. 


Pardon ^^^^H 


^B North, Lord, 38. 


not pleadable to impeaolimoat, ^^^^H 


North, Roffer, his Life ofGuilfoid, 


34, 43, ^^^H 


83. 


— nor to civil wrong, 46. ^^^^^1 


Nottingham, Lord Chancellor, 93. 


form >.<f, 51, 3^. ^^^^H 




Parliament : ^^M 


0. 


definos prerogative, 16-19. ^^| 


Oath: 


coiiIi-oIm choice of ministers, ^^M 


at Coronation, 997, 933. 


369 ■ 


form of, 936. 


prorogation and disaolulion of, ^^M 


fur security of Scotch Church, 


44> 47- ^H 


935. 


confers title to throne, 998 39. ^^^^^t 


of Privy Councillor, 99, 110. 


treason to intimidate, 344. ^^^^H 


form of, 13B, 139. 


iu appointment of Regent, 947, ^^^^^| 


of oBoe, 954. 


^49- ^^^H 


of allegiance, form '■(, 368. 


on Demise of Crown, 951. ^^^^1 


official form of, 268. 


office-holders removable on ad- ^^^^B 


— by whom takuu. 369. 


drCMI of, 999. ^^M 


judicial form of, 370. 


Iriidi, 349. ^M 


Offloe : 


Long. 74. ^m 


executive and regulative, 144. 


Model, 19. W 


how conferred, 47, 53, 991. 


Parliamentary : 1 


tenures of, At pleasure or during 


counsel, 1B6. 


Ijoud behaviour, ago, 991, aaa. 


sec retail 09, 909, a 10. 


removal frojn, on itddrets of 


— to Treastury, i8a. 


Parlinmput, aaa. 


— to AdmirnUy. 191. 


» disquiiliflcation f^r n aeat in 


— to Board of Trade, 195. 


Commons, 35. 


— to Local Guvernmeiit Board, 


dubject to re-election, 953. 


aoi. 


Order : 


— to Board of KdiK-atiou, 904, 


royal, for expenditure on tupply 


309. 


■ervicea, 51, 9*7. 


Partition Treaty, 49, 84, 89. 


Order in Oounoil : 


Party : 


11 mode of expressing royal plea- 


Government by, 36, 37, 38, 39, 


sure, 50. 


90. 97, I la, 133-5. 


nn authority for use of Great 


Patent ; set Letters Patent. 


f>««l, 56, 57, 58- 


for inventions, 197. 


form I of, 50. 


Paymaster-Oeneral, 186, 191. 


Usee of, 98, 147-9. 


Peace, the King's: 


a mode of conferring office, 99t. 


cMued with his life, 145, 997. 


for non-disclosure of matters 


proclnimed I'y now King, 997, 


treated in Council, no. 


aa8. 


for distributinn of busineaa in 


commission of, 140, 153. | 


War Office, 1^9, 


Peel, Blr Bobert : { 


for as.sigtinidnt of powers in 


view* aa to ministerial responsi- 


Airicn, 149. 


bility, 44- 


Oxford, FroTiaiona of. 16. 


and Oeorgo IV, 44. 

and William IV, 44, no. 




P. 


Pe«r : 


Palmeraton, Lord : 


form of summons, 57, 136. 


his relations with L^ril J. liua- 


u councillor of the Crown, 137. 


Sl'll, 191, 130. 


homage of, at coronation, 337. 
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1 


^^^^^^B Felluini, Henry, loi, 104, 116, l^^. 


Privy Council : 


■ 


^^^^H Petition of Bight : 


Judioial Cummitloc of: 




^^^^^^H formerly preferred iu Chkucery, 


— heare appeals as to Bitdownl 




^^^^1 


Schools, at6. 




^^^^^M Pettr Bag Offloe, 393. 


Irish, 173. 




^^^^^H Philip Spain : 


Privy Councillor, 137-40. 




^^^^^H as King CNmsort, 355. 


Privy Seal : set Seal. 




^^^H Pitt, WUliom : 


Privy Seal, Lord, 156, 157. 




^^^^H Eorl of Chatliau, 38, loa, 157, 


It miniitter to Ih> numLualed in 




^^^^1 177- 


Parliament, go. 




^^^^H Pitt, -WilUAin : 


in Court* of Request?) and Star- 




^^^^^^1 »a to R«gvnc-y, 349. 


chamber, 68-71. 




^^^^^^1 and positiuQ of Pi'iuio Minister, 


his place in the Lordb, 75. 




^^^^1 117. 


usually a Cabinet office, 156, a 10. 




^^^^^H and Qeorgb III, 136, 130, 


but not necessarily, 103, 104. 




^^^^^^1 Poor Law Board, 3oi. 


Procedure : 




^^^^^H Portland, Earl of, 85, 89. 


effect of ruUm, 135. 




^^^^^H Portland, Duke of, 177. 


Proclamation : 




^^^^H Fo«t Office 


under Henry VllI, 35. 




^^^^^H as A dopartment of govermuent, 


power to issue, 39. 




^^^^H 


mode of making, s'l 57- 




^^^^^H Prerogative, Bojral 


iu uses, 50, 147. 




^^^^^H deflnition a, 16. 


form of, 66. 




^^^^^^1 sources 


Protector of the Realm : 




^^^^^H strength uf, under Edward I, 17. 


office of, 346, 247, 348. 




^^^H -Honry VIII.97. 






^^^^^H in rt-lation to Parliament, ta, 13, 


a. 




^^^^^H how far extended by Henry VIII, 


Queen : se* Victoria, 
dowager, 255. 




^^^^H and Bitl of Rights, 33. 


regnant, 355. 
ccmsorl, 355. 




^^^^^^1 and ulioicc of minislerx, 3S~S. 


Quo Warranto : 




^^^^^^1 and clioice of policy, 39-47- 


pix>CPodings iu iialuru of, 933. 




^^^^^^H ill adniiuistrutiou, 44 34. 






^^^^^1 44i 93- 






^^^^^^B Friine Minister 


B. 




^^^^^H definition uf, 97, 113. 


Bailways : 




^^^^^^H when 114. 


controlled hy the Board of Trade. 




^^^^^^M chief miiiistera of Charlvf, II, 


'97- 




^^^^H 113- 


Becogaition, The : 




^^^^^B — of WiLliiiiii III, and Anne, 


at coronation, 336. 237. 




^^^^1 


Becognitors. Jury of, 14. 


« 


^^^^^^f — of Geur^ II, 115. 


Eeform Bill (,l83^^, 38, 139, 13a, 


1 


^^^^^^ a term of reproach, 116. 


«34- 




^^H need of n<it recognized, 117. 


Begency : 




^^H hia colleaguea, 1 19. 


cases of, 346, 247, 248. 




^^^1 mode of appointmeut, I30. 


Council of, 15, aa, 74. 




^^^1 his powersi and duties in rea|HMil 


Regency bill, 347. 




^^^H of them, 131, 133, 133, 134. 


Bsmonstranoe : 




^^^^ usually first Lord of Treasury, 


the Grand, 75, 76, 80. 




^^^^^ 


Bequests, Court of, 69, 7a 




^^^^^Hj precedence of, 137, 363. 


Masters of, 70. 




^^^^H variety of hi^ duties, lao, 136. 


Besponslbility of Miniaten : 




^^^^^1 controls size of Cabinete, 310. 


Individual, 87-91. 




^^^^^ Prince Consort, 43, 44, 357. 


colloctivo, 9a, 106-9. 




^^H Privy Council : set CounoiL 


BIchard II : 




^^^1 President of, 75, 148, 304, sio. 


his minority, ao, 64. 




^^H Clerk of, 99, 14B, 181. 


his refusal to mime bis minialers 




^^K^^ Coiiimiltie of, for Eductttiuu, 303, 


to Coratnons, ao. 


1 


^^^^^H 


his Councils, 33, 347. 




^^^^^H Vice-President of, 303. 

r k 


his deposition, 338, ajo. 
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^^V Bichniond, Duke of, 109. 


Baal, Secretarial ^^^^| 


^H Biot Aot : 


thi'ir resp«'ctive uses, 51, 53, ^^^^^| 


^^M i(a effect on law of treunn, 


^^^^H 


^B 344. 


of Duohy of lAncaster, 3o6. ^^^^H 


Bochest«r, Earl of : 


of Bxohequer, 174. ^^^^^| 


on ministoria] responsibility, 4a, 


Secretary : ^^^^^| 


44. 95. 


an oRicor of the Household, ^^^^H 


Bockinghun, Uarquii of : 


rs9, 160. ^^^^1 


his party, 38. 


becomcN Principal Secretary, ^^^^H 


his ministries, 103, 105, 107, 118, 


1 59- ^^^1 


'as- 


and Secretary of Eitate, r6r. ^^^^H 


Borne, Church of : 


hisdntieii, 159, 161, 163. ^^^^M 


communion wiili, a disqualificA- 


his place in Parliament, 7s. ^^^^^1 


tion for Crown, 333, 333. 


^^^^^^^^^^1 
^^^^H 


and for Chnnoollorshiii, 155 


nnd in Privy Coiincil, 159. ^^^^^| 


Boaebery, Lord, 39. 


his precedence, 75, 160. ^^^^^| 


Buuell. Lord John, 39, 44, lai, 


growth of hi» powers, 163. ^^^^^| 


134, 137. 


Northern and Southern, 164. ^^^^^| 




Home nnd Foit<ign. 165, 166. ^^^^B 


r. 


for Wsr, Colonies, and India, 1G6, ^^^^| 




^^H 


Salisbury, Marquis of: 


■node of appointment, 168, sar. ^^^^H 


Prime Minister nnd Foreign Set-- 


of State: the King's clerk, 158. ^^^^H 


retury, lao, 177. 


for Scotland : are Scotland. ^H 


his cabinets. 233, 137, 133, 310. 


to Lord Lieutenant : gee ZreUnd. ^^^^B 


Saxon : 


to tlie Trea.«iiry. iSa, 183. ^^^^H 


king, 6-8, 16 ; ndministration, 


Finnniial, to Admiralty. 193, ^^^^H 


10. 


193, 309. ^^M 


Scire Faoiaa : 


— to War OfflcK, 309. ^H 


writ of. 233. 


Under Secretaries, S09. ^il 


Scotland : 


Piirliamentary, 195. 301, aoa. 1 


Union witli, 170, 339, 351. 


Settlement, Act of, 89, 90. 91 , 93, 


snocession to throne of, 333. 


93. 


wcurity of Church in, 335. 


as to judges' tenure, 33. 


Treasury of, 176. 


— office and the House of Com- 


Secretary for, 170, 309. 


mons, 35. 90, 91. 


Grent Si-al of, r7o. 


duties of Council, 90, 9a. 


Seal: 


plea of pardon, 4a. 9a, 93. 


Oreat: *ee Iiettora Patent. 


Seymour, Sir E., 84, 86. 


of United Kingdom, 154. 


Shelburne, Lord, 103, 117, 133. 


authority for using, 38, 56, 57. 


Sheriff : 


uses of, 50, 51, 53, 53, 55, >55. 


mode of appointment. 147. iSi. 


number of, 55 n. 


in collection of revenue, 169 n. 


pardon under, 43, 


Bhrewaburr. Duke of : 


Chancellor nsponsthle for, 55, 


S«cri'*/iry of Stsle, 85. 86, r63. 


I54. 


Lord Chamberlain, 1^4. 


treason to counterfeit, 343. 


constituted Lord Tri'asiircr nt 


of Scotland, 17a 


desth of Anne, 96. 


of Ireland, 155. 


his notes of Cabinet meetings, 


PriTT- 


86, no. 


writs i!wu<-d under, aa 


Sign manual : 


H warrant for uho of Great 


documents under, a mode of 


Seal, 55, 156. 


expressing royal »vill, 50, 51, 


for issue of public money, 156. 


5af 53- 


disuse of, 56 n., 156. 


when it has been dispensed with, 


Secretarial : net Signet. 


58, 59 


Statute concerning, 38, 55, 


Warrant under : 1 


"59- 


ns an executire act, 50, a6i, 


three in number, i68. 


aa authority for affixing the Great 


office conferred by receipt of, 


Sea), 51, 56, 363. 364. 


47, 168, 313. 


by whom countersigned, 57. 



